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HOUSE OF THE PEOPLE 
Tho following Bill was introduced in the House of the People on 
1st August , 1952 : - 

BILL * No. 90 OF 1952 
A Bill to provide for the rogulation of certain matters rølating to forward 

contracts , the prohibition of options in goods and for mattors 
connected therewith . 
BE it enacted by Parliament as follows : 

ᏟᏞᎪᎢᎬᎡ I 

PRELIMINARY 
1. Short title , extent and commencement. - ( 1) This Act may be 
called the Forward Contracts (Regulation ) Act , 1952 . 

It extends to the whole of India excopt the State of Jammu and 
Kashmir . 

( 3 ) It shall come into forco on such dute or dates as the Central 
Government muy, by notification in the Official Gazette , appoint, and 
different dates may be appointed for different provisions of this Act, for 
different States or arens, and for different goods or classes of goods. 
2 . Definitions. — In this Act, unless the context otherwise requires, 

(a) " Association " means any body of individuals , whether in 
corporated or not , constituted for the purpose of regulating and 
controlling the businons of the sale or purchase of any goods ; 

(b ) “ Commission " means the Forward Markets Commission 
established under section 3 ; 

(0) " forward contract " means a contract for the delivory of 
goods at a future dato and which is not a ready delivery contract ; 

( dl ) " goods " means cpery kind of movable property othor than 
actionable claims, money and securities ; 


* The President lian , in punuance of clause (3 ) of artiolo 117 of the Constitution of 
India , recommended to the House of tlie People the consideration of the Bill, 

( 325) 
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(e ) " Govornment socurity " means & Government security 88 
defined in thọ Public Debt Act , 1944 (XVIII of 1944) ; 

( ) non -transfcrable specific delivery contract " means a specific 
dolivery contract, the rights or liabilities under which or under any 
delivery order , railway receipt , bills of lading, warehouse receipt or 
any other document of title relating there to are not transferable . 

(9 ) “ option in goods " means an agreement, by whatever name 
called , for the purchase or sale of a right to buy or sell, or & right 
to buy and sell , goods in futuro , and includes a teji , a manii, a teji 
mandi, a galli , & put , & call or a put and call in goods ; 
(h ) “ prescribed " means prescribed by rules made under this Aot ; 

" rendy delivery contract " means a contract which provides 
for the delivery of goods and the payment of price therefor , either 
immediatoly or within such period not exceeding eleven days after 
the date of the contract and subject to such conditions as the Central 
Government may , by notification in the Official Gazette , specify in 
respect of any goods , the period under such contract not being capuble 
of extension by the mutual consent of the parties thereto or otherwise ; 

( " recognised association " means an Association which is for 
the time being recognised by the Contral Government under section 6 ; 

(k ) " rules " with reference to rules relating in general to the 
constitution and management of an association , includes in the caso 
of an incorporated association its memorandum and articles of 
association ; 

(1) " securities includes shares , scrips , stocks , bonds , debentures , 
debenture -stocks , or other marketable securities of a like nature in 
or of any incorporated company or other body corporate and also 
Government securities ; 

(m ) " specifio delivery contract meang forward contract 
which provides for the actual delivery of specific qualities or types of 
goods during a specified future period at a price fixed thereby or to 
be fixed in the manner thereby agreed and in which the names of both 
the buyer and tho soller are mentioned ; 

(n ) " transferablo specific delivery contract " mcans a specifio 
delivery contract which is not & non -transforable specific delivery 
contract . 

CHAPTER II 

THE FORWARD MARKETS COMMISSION 
8 . Establighment and constitution of the Forward Markets Commis . 
sion . — ( 1) The Central Government may , by notification in the Official 
Gazette , establish a Commission to he called the Forward Markota Com . 
mission for the purpose of exercising such functions and discharging such 
duties as may be assigned to the Commission by or under this Act . 

(2 ) The Commission shall consist of not less than two but not exccoding 
three memberg appointed by the Central Government of whom the Chair 
man and the Secretary (also to be appointed by the Central Government) 
shall bo full-time members and the third momber, if any, full-time or part 
time as the Central Government may direct : 

Provided that one of the members of the Commission shnll he an officer 
of the Central Government and another a person having knowledge of for 
ward markets in India . 


- = 


= 


- 


- 


- - 


PART II — SE0 . 2 ] THE GIZETTE OF INDIA , AUCIUST 0 , 1952 337 

= = 
( 3 ) No prorson shall bo qualified for appointment us , or for continuing 
to be a member of the Commission if he has, directly or indirectly , any 
such financial or other interest ( 8 is likoly to allect prejudiciully his 
functions 44 a meinber of the Commission , and every member shall , 
whenover requirerd by the l hutral Government so tu du , furnish to it such 
information as it may require fur the purpose of securing compliance with 
the provisions of this sub-section . 

( 1 ) No member of the Commission shall hold offico for a period of more 
thuu tiree years from the date of his appointment, and a member relin 
quisliing his office on the expiry of bis term shall be eligible for reuppoint 
ent, 

(5 ) The other terms and conditions of service of members of the Com 
mission shall be such as may be prescribed . 

4 , Functions of the Commission . — The functions of the Commission 
shall be 

(a ) to ad 180 the Central Government in respect of the recogni 
tion of , or the withdrawal of recognition from , any association or in 
respeot of any otlier matter ariving out of tho administration of this 
Act ; 

(b ) to koep forwari markets under observation and to draw the 
attention of the ( entral Government or of any other prescribed au 
thority to any development taking place in , or in relation to , such 
markets which , in the opinion of the Commission , is of wufficient 
importance to dagerve the attention of the Central Government and 
to muke recojumendations thereon ; 

(c ) to collect and whenever the Commission thinks it necessary 
publish information regarding the trading conditions in respect of 
goods to which any of the provisions of this Act is made applicable , 
including information rrgarding supply , domand and prices , and to 
mulut to the l entral Government periodical reports on the operation 
of this Act and on the working of forward markets relating to such 
goods ; 

(it ) to m he recommendations generally with a view to im roving 
the organisation and working of forward markets ; 

(e ) to undrrtake the inspection of the accounts and other 
documents of UIT recogn sed association when directed by the Cintrul 
Government; and 

( ) to 1 erfurin such other duties and exercise such other powers 
ng my he AAAgned to the Commission by or under this Act , or as 
may be prescribed 


CHAPTER III 
RECOGNISED ASSOCIATIONS 


vih the regulation for the purine centra 


6 . Application for recognition of associatlong, 4711 Any association 
conccrnel with the regulatiot and control oot I will runoriut oli is 
desirous of heilig recognisel for the purpones ut tlus Act muiy muhe an 
application in the prescribed manner to the Central Government. 
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(2 ) Every Application mude under sub -suction ( 1) shall be accompanied 
by a copy of the bye- laws for the regulation and control of forward con 
tracts and also a copy of the rules relating in general to the constitution 
of the Association , and , in particular, to 

(a ) the govering body of such association , its constitution and 
powers of managernent and tho manner in which its business is to 
bo transacted ; 

(b ) the powers and duties of the office bearers of the association ; 

(c ) the admission into the association of various classes of mem 
bors , tho qualifications of mombers , and the exclusion , suspension , 
expulsion and readmission of members therefrom or thercinto ; 

(d ) the procedure for registration of partnerships as members of 
the association and the nomination and appointment of authorised 
representatives and clerks . 

6 . Grant of recognition to 1980ciation . - ( 1 ) If the Central Government 
is satisfied , after making such inquiry as may be necessary in this behalf 
and ufter obtaining such further information , il any, us may be required , 
that the rulos and bye -laws of the association are suitable in the interest 
of the trade and aro in the public interest, it may grant recognition to the 
a58ociation in such form as may be prescribed , 

(2 ) Before granting recognition under sub -section (1), tho Central 
Government may , by order, direct, - 

(a ) that there shall be no limitation on the number of inembers 
ni the Association or that theru shall be such limitation on the minher 
of members as may be specified ; 

(h ) that the Ascocintion shall provide for the appointment hy the 
Central Government of a person , whether it meinber of the ansociation 
or not, as its repregcntative on , and of not more than three persons 
representing interests not directly represented through incmbership 
of the association as member or members of, the governing body of 
such association , and may require the Association to incorporute in its 
rules any such direction and the conditions, if n1, , Accounjanging it . 

( 3 ) No rules of a recognised association shnll be uinended except with 
the approval of tho Centrul Government 

( 1 ) Every grant of recognition under this section shall be published in 
the Official (Hazetic . 

7 . Withdrawal of recognition . If the Central ( iovernment is of Opinion 
that any l ecognition granted to all {196ociation under the provisions of this 
Act should , in the interest of the trude or in the public interest, bo with 
drawn , the Central Government may , after giving a reasonable opportunity 
to the association to be heard in the mutter , witlıdraw , by notification 
in the Official Gazette , the recognition granted to tlie suid u uriation : 

Provided that no such withdrawal shall affect tho validity of any con 
tract untered into or mde helire the date of the notificntion , und the 
Central Government nay inuke such provision as it deems fit in the noti . 
fication of withdruwal or in any subsequent notification similarly published 
for the due performance of any contracts outstanding on that date . 

8 . Power of Central Government to call for periodical returns or direct 
Inquiries to be made . - ( 1 ) Every recognised association shall furnish to the 
Centrul Government such periodical returns relating to its affairs or the 
affairs of its members us may be prescribed . 
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(2 ) Without prejudice to the provisions contained in sub - section ( 1) , 
where the Central Government considers it expedient so to do , it may, by 
order in writing,-- 

(a ) vall upon a recognised deociation to furnish in writing such 
information or explanation relating to its affairs or the affairs of any 
of its members as the Central Government may require , or 

(6 ) appoint one or more persons to make an inquiry in relation to 
tho Affairs of such association or the affairs of any of its members and 
gubmit A report of the result of such inquiry to the Central Govern 
ment within such time as may be specified in the orler or , in the al 
ternative, direct the inquiry to be inade , and the roport to be submitted , 
by the governing borly of guich association acting jointly with one or 
more representatives of the Central Governinent ; und 

( c ) direct the Commission to inspect the accounts and other docu 
ments of any recognised Association and submit its report thereon to 
the Central Government. 

( 3 ) Where an inquiry in relation to the affairs of a recognised associa 
tion or the affairs of any of its inembers has been undertakon under sub 
section ( ) 

( a ) Avery director , manager, secretary or other officer of such as 
sociation , 

(6 ) every member of such association , and 

(0 ) if the meinber of the association is a firm , every partner , 
manager, secretary or other officer of the firin , 
shall be bound to produce bofore the authority making the inquiry , all 
guch books, accounts , correspondence and other documents in his custody 
or power relating to , or having a bearing on the subject matter of, auch 
inquiry and also to furnish the authority with any such statement or in 
formation relating thereto as may be required of him , within such time 
as may be specified . 

9 . Furnishing of annual reports to the Central Government by recog 
nieod 1990 oiations, - ( 1 ) Every recognised Associstion shall furnish to the 
Ceutral Government & copy of its annual report . 

(2 ) Such annual report shall contain such particulars as inay be 
prescribed . 

10 . Power of Central Government to direct rules to be made or to make 
ruleg. - ( 1) Whenever tho Central Government considers it cxpedient so 
to do, it may, by order in writing, direct Any recognised association to 
make any rules or to amend any rules made by the recognised Agrociation 
In respect of nll or any of the matters specified in sub - section (R ) of section 
5 , other than the matter spccifiod in clause (b ) of sub -section ( 2 ) of 
section 6 within a period not excooding six months from the date of the 
order , 

( 2 ) If any recognised association , against whom an order is issued hy 
the Central Goverrinent under sub - section ( 1), fails or neglects to connuly 
with such order within the period specified in the gnid sub - section , the 
Central Government may make the rules or amend the rules made by the 
recognised association , as the case may bo, either in the form spe ified in 
the oriler or with such modification thereof ng may be agreed upon between 
the association and the Central Government, 
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( 3 ) Where , in pursuance of sub - section (? ) , any rules have been made 
or amended , the rules so mudo or amended shall be published in the 
Official Gazetto and on such publication shall , notwithstanduig anything 
to the contrary contained in the Indian Companies Act , 1913 VII of 
1913 ), or any other law for the time being in force , have effect as if they 
had been made or amended by the recognised association concerned . 

11 . Power of recognised association to make bye- laws.- - ( 1) Any rccog 
nised association muy , subject to the previous approval of the Central 
Government , thake bye - laws for the regulation and control of forward con 
tracts . 

( 2 ) In particular, and without prejudice to the generality of the fore 
going power, such bye - laws may provide for 

(a ) the opening and closing of markets and the regulation of the 
hours of trade ; 

(b ) a clearing house for tho periodical settlement of contracts 
aud differences thereunder , the delivery of , and payment for , spods, 
the passing on of delivery orders and for the regulation and mil 
tenance of such clearing house ; 

( 0 ) the number and clagses of contracts in respect of which suttle 
ments shall be made or differences paid through the clearing house ; 

(d ) fixing , altering or postponing days for settlement ; 

( e ) determining and declaring market rates, including crening, 
closing , highest and lowest ratos for goods ; 

(f) the terms, conditions and incidents of contracts including the 
prescription of margin requirements , if any , and conditions relating 
thereto , and tho forms of contracts in writing ; 

(9) regulating the entering into, making , performance, rescission 
and termination of contracts , including contracts between members 
or between a commission agent and his constituont, or between a 
broker and his constituent, or between u niember of the recognised 
association and a person who is not a member, and the congequenres 
of default or insolvency on the part of a seller or buyer or inter 
mediary , the consequences of a breach or omission by a Beller or 
buyer and the responsibility of commission agents and brokers who 
are not parties to such contracts ; 

(h ) the admission and prohibition of specified classes or types of 
Quods or of dealings in goods by a member of the recognised associa 
tion ; 

(i) the method and procedure for the settlement of claims or dis 
putes including the settlement thereof by arbitration ; 

(i) the levy and recovery of fees, fines and penalties ; 

(k ) the regulation of the course of business between parties to 
contracts in any capacity ; 

(l) the fixing of a scale of brokerage and other charges ; 
(m ) the making , comparing , settling and closing of bargaine ; 
(n.) the regulation of Auctuations in rates and prices ; 

(0 ) the emergencies in trade which may nrise and the exercise of 
powers in such emergencies including the power to fix maximum and 
rolnimum prices ; 


e resequences the mot a mai nen 
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( b ) the regulation of dealings by mombers for their own auccunt ; 

(q ) the limitations on the volume of trade done by any individual 
member ; 


(r) the obligation of members to supply such inforination or 
explunation and to produce such books relating to their business as 
the governing body may require . 
( 3) The bye-laws made under this section may -- 


(a ) specify the bye -laws the contravention of any of which sball 
make a contract entered into otherwise than in accordance with the 
bye -laws void under sub -section (? ) of section 15 ; 


(6 ) provide that the contravention of any of the bye -laws shall 


(1) render the member concerned liable to fine ; or 

(ii) render the member concerned liable to expulsion or sub 
pension from the recognised association or to any other penalty 

of a like naturo not involving the payment of inonoy. 
(4 ) Auy bye - laws made under this section shall be subject to such 
conditionig in regard to previous publication as may be prescribed , and 
when approved by the Central Government, shall be publisbed in the 
Gazette of India and also in the Official Gazette of the State in which the 
principal office of the recognised association is situate : 

Provided that the Central Government may , in the interest of the 
trade or in the public interest, by order in writing , dispense with the 
condition of provious publication , in any case. 

12 . Power of Central Government to make or amend bye -laws af 
recognised association , . -- ( 1 ) The Central Government may, either on a 
request in writing received by it in this behalf from the governing body of 
a recognised association , or if in its opinion it is expedient 80 to do , 
take bye-laws for all or any of the matters specified in section 11 or 
amend any bye- laws made by such association under that section . 

(2 ) Where , in pursuance of this section , any bye -laws have been made 
or amended , the bye - laws so made or amended shall be published in the 
Oficial Gazette and also in the Official Gazette of the State in which the 
principal office of the recognised Association is situate , and on such publi 
cation tho bye-laws so made or amended shall have effect as if they had 
been inade or amended by the recognised association , 

( 3 ) Notwithstanding anything contained in this section , where the 
governing body of a recognised ussociation objects to any bye -laws made 
or annended under this section by the Central Government on its own 
motion , it may , within six months of the publication thereof under sub 
section ( ), apply to the Central Government for a revision thereof, and 
the Central Government may, after giving & resonable opportunity to 
the governing body of the aggociation to be heard in the inatter , revise 
the bye -laws 80 made or amended, and where any bye- laws so made or 
amended are reviged as a result of any action taken upder this sub - section, 
the bye- laws so revised shall be published in the Official Gazette . 
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( 4 ) The making or the amendment or revision of any bye -laws under 
this section shall in all cases be subject to the condition of previous 
publication : 

Provided that the Contral Government may, in the interest of the 
trade or in the public interest, by order in writing, dispense with the 
condition of previous publication . 

18 . Power of Central Government to suporgede governing body of 
recognised 48sociation . - ( 1) Without prejudice to any other powers vested. 
in tho Central Government under this Act , where the Central Govern 
ment is of opinion that the governing body of any recognised association 
should be superseded , then notwithstanding anything contained in this 
Aot or in any other law for the time being in force , the Central Govern 
ment may , and after giving a reasonablo opportunity to the governing 
body of the recognised association concerned to show cause why it should 
rot SA superseded , by notification in the Official Gazette , declare the 
governing body of such association to be superseded for such period not 
exceeding six months as may be specified in the notification , and may 
appoint any person or persons to exercise and perform all the powers and 
duties of the governing body , and where more persons than one are : 
appointed may appoint one of such persons to be the chairman and 
another of such persons to be the vice- chairman . 

( 2 ) On the publication of a notification in the Official Gazette under 
sub -section (1 ), the following consequences shall ensue , namely : 

(a ) the members of the governing body which has been super 
geded shall , as from the date of the notification of supersession , cease 
to hold office as such members ; 

(b ) the person or persons appointed under sub -section ( 1 ) inay 
exercise and perform all the powers and duties of the governing body 
which has been superseded ; 

( 0 ) all such property of the recognisod association as the person 
or persons appointed under sub -section ( 1 ) inay, by order in writing, 
specify in this behalf as being necessary for the purpose of enabling 
him or them to carry out the purposes of this Act , shall vest in bucby 
person or persons. 

( 3) Notwithstanding anything to tho contrary contained in Elly law or 
thy rules or bye-laws of the association whose governing body is super 
geder under sub -section ( 1), the person or persons appointed under that 
sub - section shall hold office for such period as may be specified in the 
notification published under that sub -section , and tho Central Govern 
ment may , from time to time, by like notification vary such period , 

(4 ) On the determination of the period of office of any person or persons 
appointed under this section the recognised association shall forthwith 
reconstitute a governing body in accordanco with its rules : 

Provided that until a governing body is so reconstituted , the pergon or 
persons appointed undor sub -section ( 1) shall , notwithstanding anything 
contained in suh - section ( 1) , continue to exercise and perform their powers 
and duties , 

( 5) On the reconstitution of a governing body under sub -section (4 ), all 
the property of the recognised association which had vested in , or was 
in the possession of, the persor or persong appointed under sub - section 
( 1) shall vest or reycst , as the case may be, in the governing body so 
reconstituted . 


á unåcr sub -sectionare for the purpos vest in such 
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14 . Power to suspend business of recognised associations . If in the 
interest of the trade or in the public interest the Central Government 
considers it expedient so to do , it may, by notification in the Official 
Gazette , direct a recognised association to sugperd euch of its business 
for such period not excecding seven days and subject to such conditions 
ag may be specified in the notification , and may if , in the opinion of the 
Central Government, the intorest of the trado or the public interest so 
requires by like notification extend the said period from timo to time, 


CHAPTER IV 
FORWARD CONTRACTS AND OPTION IN GOODS 
15 . Torward contracts in notiled goods ilegal or vold in certain 
circumstances . ( 1) The Central Government muy, by notification in the 
Official Gazette , declare this section to apply to such goods or class of 
goods and in such aros ag may be specified in the notification , and there 
upon , gubiect to the provisions contained in section 18 , every forward 
contract for the file or purchase of any goods specified in the notification 
which is entored into in the area specified therein otherwise than between 
members of a recognised association or through or with any such member 
shall be illegal. 

( 2 ) Any forward contract in goods entered into in pursuance of sub 
Beotion ( 1 ) which is in contravention of any of the bye - laws spocified in 
this behalf under clause (a ) of sub -section (3 ) of section 11 shall be void 

(i) as respects the rights of any member of the rocognised 
association who has entered into such contract in contravention of 
any such bye -law , and also 

( it ) as respects tho rights of any other person who has knowingly 
participated in the transaction ontailing such contravention . 

(3) Nothing in sub -section (2) shall affect the right of any person other 
than a member of the recognised association to onforre noy such contract 
or to recover any sum under or in respect of such contract : 

Provided that such person had no knowledge that such transaction was 
in contravention of any of the bye - laws specifiod under clause ( a ) of sub 
section (3 ) of section 11 . 

( 4 ) No member of a recognised association shall , in respect of any 
goods specified in the notification under sub - section ( 1) , cnter into any 
contract on his own Account with any person other than a member of the 
recognised association , unless he has secured the consent or autbority 
of such person and discloses in the note , memorandum or Agreement of 
sale or purchaso that he has bought or sold the goods, as the case may be , 
on his own account : 

Provided that where the member has secured the consent or authority 
of such person otherwise than in writing he shall socure a written con 
firmation by such person of such consent or authority within three days 
from tho date of such contract : 

Provided further that in respect of any outstanding contract entered 
into by a member with a person other than a member of the recognised 
association , no consent or Authority of such person shall be necessary 
for closing out in accordanco with the hye-laws the outstanding contract, 
if the member discloses in the note , memorandum or Agreement of sale 
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or purchase in respect of such closing out that he has bought or sold the 
goods, as the case may be, on his own account . 

16 . Consequences of notification under section 15 . - - Whero a noti 
fication has been issued under section 15 , then notwithstanding anything 
contained in any other law for the time being in force or in any custom , 
usage or practice of the trade or the terms of any contract or the bye- laws 
of any asgociation concerned relating to any contruct, 

( a ) every forward contract for the sale or purchase of any goods 
specified in the notification , entered into before the data of tbe 
notification and remaining to be performed after the said date and 
which is not in conformity with the provisions of section 15 , shall be 
deemed to be closed out at such rate as the Central Governnent 
INAY fix in this behalf , and different rates may be fixed for different 
classes of such contracts ; 

16 ) all differences arising out of any contract so decmed to be 
closed out shall be payable on the basis of the rate fixed under clause 
( a ) and the seller shall not be bound to give and the buyer shall not 
be bound to take delivery of the goods. 

17 . Power to prohibit forward contracts in certain Cag08 . — ( 1) The 
Centrul Government may , by notification in the Official Gazette , declare 
that no person shall , save with the permission of the Central Goveromont, 
enter into any forward contract for the sale or purchase of any goods 
or class of goods specified in the notifioution and to which the provisions 
of section 15 have not been made applicable , except to the extent and 
in the manner , if any, as may be spocified in the notification , 

(R ) All forward contracts in contravention of the provisions of gub . 
section ( 1 ) entered into after the date of publication of the notification) 
thereunder shall be illegal. 

( 3 ) Where & notification has been issued under sub -section (1), the 
provisions of section 16 shall , in the absence of anything to the contrary 
in the notification , apply to all forward contracts for the galo or purchase 
of any goods specified in the notification entered into before the date of the 
notification and remaining to be perforined after the said date as they 
apply to all forward contracts for the sale or purchase of any goods 
specificd in the notification under section 15 . 

18 . Ohapters III and IV to apply to non - transferable specific delivery 
contracts only in certain cases . - ( 1) Where a jotification under section 15 
has been issued in respect of any goods or class of goods, the Central 
Government shall, by Alike notification , define the area in which a 
recognised association may regulate and control non -transferable specific 
delivery contracts in respect of such goods or class of goods and the 
provisions of this Chapter and of Chapter III shall apply to non -trans 
ferablo specific delivery contracts only in such areas and only in respect 
of such goods or class of goods. 

( 2 ) Notwithstanding anything contained in sub -section (1 ), if the 
Central Govorniment is of opinion that in the interest of the trade or in 
the public interest it is expodjent to regulate and control non - transferable 
specific delivery contracts in any area to which the provisions of this 
Chapter and of Chapter III do not apply, it may , by notification in the 
Official Gazetto , declare that all or any of the provisions of the said 
Chapters shall apply to non -transferable specific delivery contracts in 
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such alla and in respect of such goods or class of goods as muy he spacited 
in the not. fication , and may also specify the manner in which and the 
extent to wbich all or uny of the said provisions shall so apply . 

19 . Prohibition of options in goods. - ( 1 ) Notwithstanding anyth ng 
contained in this Act or uny other law for the time being in force , all 
options in yoods entered into after the date on which this section comes 
into force shall be illegal. 

(2 ) Any option in goods which has been entered into before the date 
on which this section comes into force and which remains to be performed , 
whether wholly or in purt , after the said date shall to that extent become 
void . 

CHAPTER V 

PENALTIES AND PROCEDURE 
20 . Penalty for contravention of certain provisions of Ohapter IV . - - 
( 1) Any peison who enters into any forward contract or any option in goods 
in contravention of any of tho provisions contained in sub - section ( 1 ) of 
Becticu 15 , section 17 or section 19 shall , on conviction , be punishable w .th 
imprisonment for a term which may extend to one year, or with fine , or 
with buth . 

(2 ) Any person who enters into any forward contract in contravention 
of the provisions contained in sub - section ( 3 ) of section 15 shall, on 
conviction , be punishable with fine 

21. Penalty for owning or keeping place used for entering into 
forward contracts in goods — Any person who 

(a owns or keeps x place other than that of a recognised 
association , which is used for the purpose of entering into or mihing 
or perforining , whethor wholly or in part , any forward contracts in 
contravention of any of the provisions of this Act and knowingly 
pernity such place to be 19ed for such purposeb, or 

(b ) without the permission of the Central Government, 
organises , or assists in organising , or becomes & member of any 
Assorintion , other than a recognised association , for the purpose of 
assisting in , entering into or ingking or performing, whether wholly 
on in part , auy forward contracts in contravention of any of the pro 
visions of this Act, or 

(c ) manages , controls or assists in keeping any place other than 
that of a recognised Association , which is used for the purpose of 
entering into or making or performing , whether wholly or in part , 
any forward contracts in contravention of any of thə provisions of this 
4 . 4 or at which such forward contracts are recorded or adjusted , or 
rights or liabilities arising out of such forward contra ts are adjusted , 
regulated or unforced in any manner whatsoever , or 

( d ) not being a member of a recognised association , wilfully re 
presents to , or induces , any person to believe that he is a member of 
a recognised association or that forward contracts can be entered into 
or nade oi performed , whether wholly or in part, under this Act 
through him , or 

( c ) not being a member of a recognised association or his agent 
authorised as such under the rules or bye -laws of such association , 
canvasses, advertises or touts in any manner , either for himself or 
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on bebalt of any other person , for any business connected with 
forward contracts in contravention of any of the provisions of this 
Act , or 

(f) joins, gathers , or assists in gathering at any placo , other than 
the place of business specified in the bye -laws of a recognised (1580 
ciation , any person or persons for making bids or offers or for entering 
into or making or performing any forward contracts in contravention 

of any o ! the provisions of this Act, 
shall, on conviction , be punishable with imprisonment whigh may extend 
to two years , or with fine, or with both . 

22 . Offences by companies . - ( 1) Where an offence has been committed 
by a company, every person who , at the tiine the ollence was committed , 
was in charge of , and was responsible to , the company for the conducto 
of the business of the company , us well as the company, shall be deemed 
10 ke guilty of the offunce and shall be liable to be proceedeu against and 
punished accordingly : 

I rovidud that nothing contained in this sub -section shall render any 
such person liable to any punishment provided in this Act, if he proves 
that tho offence was committed without his knowledge or that he exercised 
all due diligence to prevent the commission of such offence. 

(2 ) Notwithstanding anything contained in sub - sectio1 (1 ) , where an 
offene under this Aut has been committed by a company and it is proved 
that the offence has been committed with the consent or connivance of, 
or is attributable to any gross negligence on tho part of any director , 
Inanager , secretary or other officer of the company, such director , manager , 
sccretary or other officer shall also be deemed to bo guilty of that offence 
and shall be liable to be proceeded against and punished socordingly . 
Explanation . - For the purposes of this section , 

(a ) " company " means any body corporate and includes a firm or 
other association of individuals ; and 

(6 ) " director " , in relation to a firm , means a partner in the firm . 
23 . Certain oiiences to be cognizable . — Notwithstanding anything con 
tained in the Code of Criminal Procedure , 1898 (Act V of 1898 ), any offence 
punishuble under sub - section ( 1) of section 20 or section 21 shall be 
deemed to bon cognizable offence within the meaning of that Codo. 

24 , Jurisdiction to try offences under this Act. — No court infcrior to 
that of presidency mugistrate or a magistrate of the prst class shall take 
cognizance of or try any offence punishable under this Act . 

CHAPTER VI 

MISCELLANEOUS 
25 . Advisory Committee .- - For the purpose of advising the Central Go 
Vornment in relation to any matter conceruing the operation of this Act , 
the Central Governmentmy egtablish an advigory committee consisting of 
such number of persons as may be prescribed . 

26 . Power to delegate . — The Central Government may, by notification 
in tlic Official Gazette , direct that any power exercisable by it under tliis 
Act may, in such circumstancos and subject to such conditions, if any, as 
may be specified , be exercised by such officer or authority , including any 
State Governinent or officers or authorities thereof as may be specified in 
the direction . 
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27. Power to exempt. - The Central Government may , hy notifica 
tion in the Official Gazette , excmpt, subject to such conditions and in 
such circumstances and in such areas as may be specilied in the notifice 
tion , any contract or class of contracts from the operation of all or p y of 
the provisions of this Act . 

28 . Power to make rules — ( 1 ) The Central Government may , by 
notification in the Official Gazette , make rules for the purpose of corrying 
into effect the objects of this Act . 

(? ) In particular, and without prejudice to the generality of the 
toregoing power , such rules may provide for 

(a ) the terms and conditions of service of members of the 
Commission ; 

(b ) the manner in which applications for recognition may be 
mnde under section 5 and the levy of a fee in respoct thereof ; 

(o ) the manner in which any inquiry for the purpose of recog . 
nising any association may bo made and the form in which recogni 
tion shall be granted ; 

(d ) the particulars to be contained in the annual reports of recoy . 
nised associations ; 

(c ) the manner in which the bye - laws to be modo, amended or 
revised undor this Act shall, before being so maila , wended or 
revised , be published for criticism ; 

( f) the constitution of the advisory committec ostablished under 
section 25 , the terms of office of and the manner of filling vacancies 
Among members of the committee ; the interval within which meetings 
of tho Advisory committee may be held and the procedure to be followed 
at such meetings , and the matters which may be referred by the Cen . 
tral Government to the advisory Committee for advice ; 

(9 ) any other matter which is to be or may be prescribed . 


STATEMENT OF OBJECTS AND REASONS 


Forward trading , which normally plays a useful part in temporing price 
fact nations , tanda in gurtain situations to oxaggirate suoh fluotuations to the 
dstrimint of the intārists of producers as wall as consumare, During the 
war anil immdiatoly throaftor, tho Contral Governmant igauod orders under 
Rila 31 of thoDonoo of India Rulos , prohibiting forwardtrading in comm ? . 
dition , such as foodgrzins, oil -goods, oil- oakus, vegetablo oile , raw cotton , 
spicor , sugar and bullion . After the Defenon of India Aot lapsed , ordors in 
rasp at of foodgrains , edible oil- gade and oils , raw cotton and spioes woro kept 
in foro uulor thn Es3 untial Supplios ( Tomporary Poworn ) Act, 1948 , and similar 
ordors about cotton -sod and sugar waro algo işsized later undor this Aot . It 
was only in the OAS4 of raw cotton that a general exemption was granted with 
rospot to forward trading conducted under the auspices of the East India 
Cotton Association , Bombuy , 

Among the Statcs , Bombay is tho only one whioh has adoptod & oom . 
prohonsivo schomo for tho rngulation of forward trading under the Bombay 
Forward Contracts Control Act . That Aot has boen brought into foron mainly 
to control forward trading in cotton , bullion and oil-seeds. 
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Under the Constitution , the subject of " stock exchang & ll fubirea 
markots " is includod in the Union lint Consequontly , the State Legislatures 
are no longer compot nt to engot any frash legislation with regard to forward 
markets ,and unless Centrall gielation on this subjnct is onnetrd , the 1 - multing 
laouna may prevont dayirable action being taken , when nec dod . When the 
Central Act Comes into force, the existing State Acts will coase to op rate to 
the oxtent to which thoy ure inconsistent with the Central Art. 


In February , 1950 , a draft Bill on this subjoct was circulated to the Stato 
Govornimente , the Ranorve Bank of Indin , Chambors of Cominfico and various 
other interests concerned . In July , 1960, the draft Bill was Morr vl to an 
Export Committee under the Chuirmanship of Shri A . D . Shroff, and was 
rovisod in the light of the Committee s commendations . The Governm -nt of 
India also accepted in principlo the Committoe s rocommendations in rigard 
to tho priatical operation of this moasuro , though thóir application to individual 
09948 would have to be decided in the light of uxperionce and the circumstaners 
of each onge . 


A Bill was introducod in the Provisional Parliament on 19th D - ccmber, 
1950 , and was furred by it to a Suluct Committee on 24th April, 1951. The 
Select Committoo s R -port , which was submitted on 20th August, 1951, 
could not be considered by the Provisional Parliament bofore it was prorogued 
and the Bill lapsad . This Bill as now introduced is largely in the form 
rocommonded by the Solrct Committee , but mortain alterations have briri made 
theroin as a result of furthor consideration , 


Tho Bill provides for the regulation of forward trading and the prohibi 
tion of options in goods. Transactions on Stock Exchangos have bee Il FI 
cluded , sinco the problem of regulating Stock Exchangae have som spy cial 
foatures of its own and can best bn truatod prately . It is propogril to pro 
hibit options altogother, sinc - they are considered to be an undesirable form of 
spoculation , 

The regulatory provisions of this Art will be oxtond d by notifiration to 
different clasao8 of goods and to different areas ag and when nr cessary . The 
main principlo underlying these provisions is that forward contracts should be 
allownd to bem antipruel into only in acrorlunro with the rules and bye . 
laws of a rurogrund association . The rules and by-laws will be subjert to 
the approval of tho CentralGovorim nt who will also hi ve the power to make 
such rules and hye -lawa. Provision has been made for tho Appointment by 
th Contral Government of one porion as its own r preguntative and not more 
than three persons to riprosent interests not diſctly represented through tho 
membership of the association , as members of tho governing body ofarrog 
nisod Association . The Contral Governmont will also have the powers to 
order an inquiry into the aifrirs of a rorognierd Assorintion or thort vif any 
of its mombors , and to dirert the Forword Mirkots Commission to in I put tho 
nocounts and other documents of the Association . In omurgencier , tll ( ntral 
Government may havo to sispanid the business of a recognisoi asworintion , 
And in cortuin axtrome CAMAS , to supéryde the governing body of a cerognised 
A9soniution for A porior not oxcording six months, or ruyen to withdran ricog 
nition It has bron providid that the provisions of this Act will apply to non 
trun f rabla poitic d -livory contructs only in curtain areas to bo notifi i ly the 
Centrul Govornment, 


In ordar to naviyt the Central Government in the administration of the 
Aot , it is considrod dosirable that a rommington , to be called “ The Forward 
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Murkets Commission " yhould bo established . Provision has also been mado 
for this establishment of an Ailvigory Committee to adviso the Contrul Covom 
ment on any mattor concerning tho oporation of the Art . 


T T . KRISHNAMACHARI, 


NEW DELHI; 
The 25th July , 1952 . 


Notes on Clauses 


Clause 2 . - Forward contracts are of threo kinds : futuros contracte, 
transforablo spacifin d livery contracts and non -transferable specific delivery 
contracts . It will be neon from clavieo 2 (c ) road with rlauge 18 that the scheme 
of rngulation ( ng bodiad in this Bill applies to all the threo types of contracte . 
Taneferably apacific delivery contracts are included within the purvicw of this 
Bill, because in many trules auch types of contrarts can also bo ubilas futuros 
contracts for all practical purposF . Government will have the power , howevor , 
undor clause 27 to cxempt transferable epocifio di livory contracta , when their 
inclusion is likoly to rauss unnc ochrary hardship or inconvcnience to the trudo 
concerned . In regard to non -transferable specific delivery contracte , the 
regulatory provisions of the Bill will be made applicablo only in such are 
and only in refpoct of such goods or rlags of goods as are notificd by the Con 
tral Government . Sub - clause ( 2 ) of clause 18 , howcyer, empowers the Central 
Government to extend the application of the regulatory provisions to non 
transforublo specific delivery contracts in any area to which they do rotrpply . 

Clauses 3 and 1. - In order to Assi t the ContralGovernment in the admi 
nistration of the Act and to provide for a study of the prohlcms relating to for 
ward markets , it is considerod desirable that a Commission to be called the 
" Forward Markets Commission ” , should be establishi d . The Commission 
will also assist the Central Government in co -ordinating the action tekin ana 
policies pursuod hy tho varivus authorities to whom the Central Goveri ment 
may have to drlegute some of the powore conf srcd upon it by this Act.. 


Clauses 5 , 6 and 7 provide for the grant of recognition to and with 
drawal of recognition from associations concerned with the rigulsticurd ron 
trol of forward contracte . Rocognition will be granted only to a limited 
number of associations. Bt fore granting recognition , cart will be tikinto sfo 
that the rulo - of aulmiesion do not exclude il sortion of tho trade whose parti 
oipation is noQC89Ary or desirablo in the intr Ir-sty of the trudo. Provision 
is also made for escuring Government representation on the governing bodice 
of recognised associations . 


Clausc S empowers tho Central Government 


(a ) to call upon a morognised association to furnish information or 
explanation regarding ita affairs or the affairs of its members ; 


(6 ) to order an inquiry into such affairs ; and 

(c ) to direct the Commission to inspect the documents cf & rccognised 
association , 


Clanec 10 gives power to th - Cintral (invernment to direct any rying 
viacri association to make or umerilany rule in rilation to any matt t peri. 
fiod in clauso 5 (2 ) othor than the mattor specifid in claunc 6 ( ) (b ) 
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Clauses 11 and 12 . - Claudy Il spocifien matters on which & reoognised 
Association may nigke byo - laws for regulating the activities of its membere, 
Any contractentered into in contravention of certain specifled byo - laws will be 
void . [ See also clause 16 (2 )]. Power is given to the Central Govornmont 
under claura 12 tv am - nd tho bye -laws of a rocognised association , whorever 
Decubaary 


Clauses 13 and 14 contain nccessary powers for the superscssion of the 
govorning body of a ricognised association , or to sufpend the businege of a 
recognisod association in cmergencies , 


Olause 15 . - When associations have been recognised und : r clause 6 
in rospot of a commodity in any arya and clause 16 is brought into forco 
with rospect to that commodity in that arda , no forward contract will be 
allowed to b3 enterad into in respect of that commodity in tbat arca exoept 
by or through a momber of a recognised A8& ociation . The clause aleo provi 
dos that any forward contract ontored into in oontravention of the bye- laws 
of the recognised association shall be void . It has also been provided that 
the rights of innocont third parties will not be affocted by forward contracts 
enterod into in contravention of tho bye- laws . A mombor of a recognised 
49sociation , while executing a salo or purchase order from a non -member , 
will be required not to buy or sell on his own account, exo - pt with the con 
sent of the non -momber . Such consent, however, will not bo required when 
the member has to close out an outstanding contract , 


Clause 17 ompowars Government to prohibit forward contracts in any 
Oommodity to which alrusc 16 has not been made upplicable . Similar powers 
Aro contained in tho Essential Supplies ( Temporary Powere ) Act , 1946 , but 
they are limited to tho ossontial commodities specifiod in that Act . The 
power to prohibit forward contracts may have to be oxercised in the case 
of commodities in which excessivo speculation is found to be taking place , 
bit to which the regulatory provisions of this Act have not yet been appli 
ed . "Such prohibition will be withdrawn as and when the necessury arrango 
monts are mado to ragulate forward contracts in tho commodity concerned , 
Whörs forwurd tracing has to by prohibited even in respect of a commodity 
to wiich olusu 15 h is ban mudo applicable , the necossary action can bo 
takon under clausa 14 or clause 7. 


Clause 19 provides for application of Chapters III and IV to non 
transfor . blo gp cific d livory contracts . See tho note on olause 2 , 


Clause 19 prohibits option in goods . It is considered thut options 
un lily inorange tho volums of speculation and have a domoralising effcct 
on the markot , 


OL1633 23 m ik cartain off sncos under the Act cognizable. 


Clar ? 35 pruvilis for the ogtablishment of an Advisory Committee 
which will utvis , th : UntralGovernmynt on any matter conoorning the oper 
ation of this Act . 


Olauge 27. -- This power in neodssary . It was provided in the Forward 
Contracts ( Prohibition ) Orders issiled under the Dcfenre of India Rules and 
Wile utilised to deal with spocial cases . 


PART 11- Seo . 2 ] THE GAZETTE OF IND .1, AUGUST 8 , 1952 381 

-NSE - - - 

- - - 

1. 

S 
FIN .INCIAL MEMORANDUM 
Tho Forward Contracts (Regulation ) Bill contemplates the setting up of 
a Forward Markets Commission to advise the Central Government in the 
administration of the proposed Ict and to provide for a continuous study 
of the problems relating to forward markets 

2 . Tho Commission is to consist of not less than two but not exceeding 
three memburg of whom the Chairman and the Secretary shall be full- time 
members and the third member , it any , full -time or part- time as may be 
decided . One of the members will bo an officer of the Central Government. 
Assuming that the Commission consists of three full- tirne members , of 
whom one will be the Chairman and the other will function also as 
Secretary , and that the Commission has & small office , the expenditure 
involved will be about -ks. 25 , 000 non -recurring (to set up the office ) and 
about Rs. 1,50 ,00 per annum recurring . 


The following Bill was introduced in the House of the People on 
4th August, 1952 : 

Bill No . 91 OF 1932 
A Bill further to amend tho Administration of Evacuee Property Act, 1950 . 

Be it hacted by Parliament as follows . - . 

1. Short title and commencement. - ( 1 ) This Act may be called the 
Administration of Evacuee Property (Amendment) Act , 1952. 

( a ) It shall come into force on such date as thu ( entrul Government 
may , by notification in the Official Gazette , appoint. 

2 . Amendment of section 2 , Act XXXI of 1950 . - In section 2 of the 
Adıninistration of Evarlee Property Act , 1930 ( hereinafter referred to as 
the principal Act), in clauso (d ), 

(1 ) at the end of sub -clnuso (iii ), the word " 01 " shall be inserted , 
and after that sub -clause and before the Explanation thereto the 
following clauses shall be inserted , namely : 

" ( iv ) who has , after the 18th day of October , 1949 , trang. 
ferred to Pakistan , without the previous upproval of the ( usto 
dian , his hgsets or any part of his assets situated in any part of 
the territories to which this Act extends ; or 

(v ) who has , after the 18th day of O « tober, 1949 , u -quired , 
if the acquisition has been made in person , by way of purchase 
or exchange , or , if the acquisition has been made by or through 
u member of his family, in any manner whatsoever, any right to , 
interest in , or benefit from , any property which is treated as 
evacuee or abandoned property under any law for the time being 
in foroo in Pakistan ; ; . 

(2 ) the Explanation to gub - clause ( iii) shall be numbered Ag 
Explanation I and after that Explanation OB 60 numbered , the follow . 
ing further Explanations shall be inserted , namely : 

" Explanation II — For the purposes of sub -clause ( iv), the 
transfer to Pakistan by any person of any reasonable sum of 
money in accordance with the rules made in this behalf by the 
Central Government for the purpose of financing any transaction 
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in the ordinary course of his trade or for the maintenance of any 
member of the family of such person shall not be deemed to be 
a transfer of his assets within the meaning of that sub -clouse . 

Explanation III. - For the purposes of sub - clause (v ), the 
acquisition of any right to , interest in , or benefit from , any such 
property as is referred to in that sub -clause by a firm , private 
limited company or trust of which any person is & partner , 
member or beneficiary , as the case may be, shall be deemed to 
be an acquisition by that person of such right, interest or benefits 
within the meaning of that sub - clause . ” ; 
(3 ) clause (e) shall be onnitted ; 

(4 ) in clause (f), for the words beginning with " " evacuee pro 
perty " means and ending with the words to the extent of such 
right or interest, " the following shall be substituted , namely : 

" evacuee property ” means any property of an evacuee (whether 
held by him as owner or as a trustee or as a beneficiary or as a 
tenant or in any other capacity ), and includes any property which 
has been obtained by any person from an evacuee after the 
14th day of August , 1947, by any mode of transfer which is not 

effective by reason of the provisions contained in section 40 . 
3 . Omission of section 3 , Act XXXI of 1980 . - Section 3 of the prin 
cipal Act shall be omitted , 

4 . Amendment of section 6, Act XXXI of 1980. — In section 6 of the 
principal Act, - 

(a ) in sub -section (1 ), for the words " The State Government may , 
in consultation with the Custodian -General" and the words " the 
State ” , the words " The Central Government may, " and " any 
State " shall respectively be substituted ; and 

( b ) in sub -section ( 3 ) , the words " but the State Government may , 
by general or special order, provide for the distribution of work among 
them " shall be omitted . 

5 . Amendment of section 10 , Act XXXI of 1980 . - In sub -section (2 ) 
of section 10) of the principal Act, after clause (1) the following clause 
shall be inserted , namely : 

“ ( ll ) in any case where the evacuce property which has vested 
in the Custodian consists of fifty -one per cent . or more of the shares 
in al company, the Custodia inay take charge of the management 
of thc whole Affairs of the company and exercise , in addition to any 
of the powers vested in him under this Act , all or any of the powers 
of the directors of the company, notwithstanding that the registered 
office of such company is situate in any part of the territories to which 
this Act extends, and notwithstanding anything to the contrary 
contained in this Act or the Indian Companies Act , 1913 ( VII of 1919) 
or in the articles of association of the company ;" . 

8 . Amendment of section 12 , Act XXXI of 1950 . - In sub -section 
( 1 ) of section 12 of tho principal Act, for the words " where such allot 
ment , lease or agreement has been granted or entered into after the 14th 
day of August, 1947 " the following shall be substituted , namely : 

" whether such allotment , lease or agreement was granted or entered 
into before or after the commencement of this Act ." 
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7 . Insertion of new section 12A in Act XXX of 1960 , - Aftir pection 
12 of the principal Act, the following section shall be inserted , namely : - - 

" 12A . Special provisions with respect to transfer of tenancy 
rights of evacue88 . - ( 1) Notwithstanding anything to the contrary 
contained in this Act or in any other law for the time being in forie, 
where tenancy rights have vested in the Custodian Aş evacuer property 
and the Custodian has granted # lease in respect of such property , 
the Custodian may , in any ( ube where the lessor under whom the 
property wils held inmcdintely liefore it vested in the Custodian is 
not an evacuee , declare , by general or special order , that with effect 
from auch date as may be specified in the order he shall stond absolved 
of all responsibilities with respect to the property or the lease granted 
by him . 

(2) On the making of any such declaration as is referrel to in 
sub -section ( 1 ), 

(a ) the lease granted by the Custodian shall be deemed to 
have effect as if granted by the lessor under whom the property 
was held immediately before the Custodian assumed possession 
or control thereof and shall continue to have such effect until it 
is determined by lapse of time or by operation of law ; 

(b ) all sums realised by the Custodian in respect of the 
said lease before the date of the declaration referred to in sub 
section ( 1) shall , subject to the deduction of fees, if any, 
payable to the Custodian , herome payable to the lessor Aguinet 
w hom the lease has now effect. 
(3) Nothing contained in this section shall 

(a ) render the Custodian liable to any person for any gum 
in excess of the gum payublo to the lessor under clause ( b ) of 
sub -section ( 2), or 

(b ) prejudice any rights of the lessor or the lessee, to which 
he may be entitled under any other law for the time being in 
force , consistently with the terms and conditions, if any , of 

the lense granted by the Custodian , " 
8 . Amendment of section 16 , Act XXXI of 1980 . - In section 16 of the 
principnl Act, for sub -sections ( 1) and (2 ), the following gub -sections 
shall be substituted , namely : 

" 16 . Restoration of evacuee property .- ( 1) Subject to such rules 
as may bu made in this hehall, the Central Government or any person 
authorised by it in this hchalf may , on application made to it or him 
by an evacuce or by any person claiming to be the heir of an evacuee , 
and , on being satisfied that it is expedient or proper so to do, grant 
to tlie applicant a certificate stating that any evacueo property , 
which hus vested in the Custodian and to which the applicant would 
have been entitled if this Act were not in force, shall be restored to 
him . 

( 2 ) If the evacuee or , as the case may be , the heir to whom A 
certificate has been granted under sub -soction ( 1 ) applies to the 
Custodian in writing for the restoration of the evacuee property 
which has vested in the Custodian and in respect of which the certi. 
ficate has been granted , the Custodian shall, on the production by 
the applicant of the certificate and subject to the other provisiona 
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contained in this section and in any rules that may be made in this 
belalf , restore the evacuee property to the applicant, 

(24) Un receipt of an application under sub -section (3 ), the ( us 
todian shall cause publio notice thereof to be given in the presoribed 
manner and after holding a summary inquiry into the claim in such 
manner Ay may be prescriber shall 

(a ) if he is satisfied with respect to the title of the applicant 
to the property , make a formal order restoring the property to 
the applicant; or 

(b ) if he is not so satisfied , rejeut the application ; or 

( n ) if he ontortaing any doubt with request to the title of 
the applicant to the property , refer him to a civil court tor the 
dotermination of his title thereto . 

Provided that no order for the restoration of any ovucuee 
property shall be made under this section unless provision has 
been made in the prescribed manner for the recovery of any 
amount due to the Custodian in respect of the property or the 

munngement thereof . " 
9 . Substitution of new section for section 18 , Act XXXI of 1980 , 
For section 18 of the principal Act , the following section shall be 
substitutod and shall be deemed always to have been substituted , 
namely 

18 Occupancy or tenancy rights not to be extinguishod .--- 
Where the rights of an evacuco in any land or in any house or other 
building consist or consisted of cccupancy or tenancy rights , nothing 
contained in any law for the time being in force or in any contract 
or in any instrument having the force of law or in any decree or 
order of any court , shall extinguish or lie deemed to havo extinguisheil 
any guch rights either on the tonant becoming an evacuee within the 
meaning of this Act or at any time thereafter so as to revent such 
rights from vesting in the Custodian under the provisions of this 
Act or to prevent the Custodian from exercising all or any of the 
powers conferred on him by this Act in respect of any such rights , 
and , notwithstanding anything contained in any such law , contract, 
instrument , decree or order, neither the evacuee nor the Custodian , 
whether as an occupanoy tenant or as a tenant for a certain time , 
monthly or otherwise , of any land , or house or other building shall 
be liable to be ejected or be dreined to have become go linble on any 

ground whatsoever for any default of the evacuee or the Custodian . " 

10 . Omission of Ohapter TV , Act XXXI of 1950 . — Chapter IV of the 
principal Act shall be omitted 

11 . Amendment of section 24 , Act XXXI of 1950 . - In section 24 of 
the principal Act , in sub-section ( 1), 

(a ) the word and figures " section 19 " shall be omitted ; 

(b ) in the proviso , for the words, brackets and figures " sub 
clause (ul) of clause (d ) of section 2 , or that the property is not 
evacuee property within the meaning of sub -clause ( 8 ) of clause 
( 1) of section 2, " the following words, brackets and figures shall be 
substituted , namely , " sub -clause (iii ) or sub - clause (iv ) or sub -olauso 
(v ) of clause (d ) of section ? . " 
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12 , Amendment of section 25 , Act XXXI of 1950 . — In Section 25 uf 
the principal Act , for sub -section ( 1 ), the fol owing sub -section shall be 
substituted , namely : 

" (1) Any person aggrieved by an order under section 7 declaring 
his property to be cvacuee property on the ground that he is an 
OVACive within the meaning of sub - clause ( 111) or sub - clause ( iv ) or sub 
clause ( V ) of clause ( dl ) of section 2 inay prefer an appeal, in such 
manner and within such time as may be prescribed , to the district 
judge nominated in this behalf by the State Government ." 

13 . Substitution of new sections for sections 40 and 41 in Act XXXI 
of 1950 . - For sections 10 und 11 of the principal Art, the following 
sections shall be substituted , namely : 

“ 40 . Validity of transfers respecting property subsequently 
dcclaroit to be evacuec property .-- 11 : No transfer made after the 
14th day of August, 1947, by or on behalf of any person in any 
manner whatsoever ot any property belonging to him shall be 
effective so as to confer any rights or remedios in respect of the 
transfer on the parties thereto or any person claiming under thein 
or other of them , if , at any time after the transfer , the trunsferor 
becomes an evucuee within the meaning of section 2 or the property 
of the transferor is declared or notified to be evacuee property within 
the menning of this Act , unless the transfer is confirmed by the 
Custodian in acrordance with the provisions of this Act . 

(2 ) Nothing contained in sub - section ( 1) shall apply to the 
transfer for valuable consideration of any such property as is referie.) 
to therein 

(a ) which has been or is maile with the previous approval of 
the Custodian ; or 

(b ) in any case where the transferor has not left India for 
Pakistan within a period of two yeary from the date of the 
transfer : 

Provided that in the case of a transfer made before the 
coinmencement of the Administration of Evacuee Property 
(Amendmout) Act, 1952 , the transferor had not left India for 
Pakistan before such commencement , notwithstanding that a period 
of two years had already elapsed before such commencement ; or 

( c ) marle after the commencement of the Administration of 
Evacuee Property (Amendment) Act, 1952 , in any case where 
the value of the property 60 transferred is less than five thousand 
rupees : 

Provided that the transferor doce not transfer any other 
property belonging to him within a periorl of one year from the 
date of the transfer 

( 3 ) An application under sub - section ( 1 ) for the curfirinution 
of any transfer mny be made by the transferor or the transferee or 
any person claiming under , or lawfully Authorised by , either of 
them to the Custodian within two months from the date of the 
transfer or within two months from the date of the declaration or 
notification referred to in gub -section ( 1 ) whichever is later , and the 
provisions of sertion 5 of tho Indian Limilation Act, 1908 (IX cf 190R ) 
shall apply to any such application . 
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( 4 ) Whele an application under sub- section ( 3 ) hus beun mada 
to the Custodian for contirmation , he shall bo .d an inquiry in respect 
tberoof in the prescribed manner and may roject the application if 
he is of opinion that , 

( a ) the transaction has not been entered into in good faith 
or for valuable consideratiou ; or 

(b ) the transaction is prohibited under any law for the time 
being in force ; or 

(c) the transaction ought not to be confirmed for any other 
Teasol). 

(5 ) Where , in respect of any transfer made bolore the commence 
ment of the Administration of Erucuoc Property ( linendment) Act , 

1082 , the Custodian hus rojucted any application for confirmation 
thorcof solely on the ground 

(a ) that altlıough the transaction was entered into in good 
Laith , the considerution paid was not adequato , or 

(6 ) that the application was barred by limitation , 


thou , notwithstanding anything to the contrary coutained in any 
Inw or contract or decide or order of 2 civil court or other authority , 
but subject to any rules that may be made by the Central Governnent 
in this behalf , the Custodian may exercise any of the following powers 
in reapert of the transfer , namely - - 


(i) confirm the transfer, iſ the transferee agrees to pay to 
the custodian the difference in value between the value of the 
property as assessed by the Custodiun and the amount actually 
paid by the transferee to the transferor ; 

(ii) if the transferee Agrees , take possession of such part of the 
property As, after dividing it by notes and bounds , is equivalent 
in value to the difference between the value of the property as 
Mysessed by the Custodian and the amount actually paid by the 
transfereo to the transferor ; 

(iii ) if the transferen agrees, take possession of the entire 
Property by paying off to the transferee the amount which the 
Custodian finds as having been actually paid by the transferne 
to the transferor as consideration for the transfer ; or 


(iv ) if the transferee does not agree to any of the courses 
referred to in clauses (i) to (ii ) inclusive , auction the property 
and take over buch part of the sale proceeds as is equivalent to 
the difference in value of the property as assessed by him and 
the amount actually paid by the transferee to the transforor , the 
surplus being paid to the transferee : 


Provided that in the case of any trangfer falling within 
clause (b ) of this sub -section , the powers conferred on the 
Custodian by this section shall not be exercised unless the Custo 
dian finds that the transaction has been entered into in good 
faith but the consideration paid is not adequate . 
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(6 ) If the application is not rejected under sub -section (4 ), the 
Custodian may confirm the transfer either unconditionally or un 
such terms and conditions as he may think fit to impose . 

(0 ) For the removal of doubts , it is bereby declared that every 
property transferred in contravention of the provisiung of this section 
which does not confer any rights or remedies in relation to the transfer 
on the parties theretu shall be deemnod to be property declared to be 
evacune property within the ineaning of sub -section ( 1 ) of section 7 
and to have vested in the Custodian in accordance with the provisions 
of section 8 . 

41. Transactions relating to evacuee property void in certain 
oircumstances . - -Subject to the other provisions contained in this Act , 
every transaction entered into by any person in respect of property 
declared or deemed to be declared to be evacuee property within the 
meaning of this Act, shall be void unless entered into by or with the 
previous approval of the Custodian ." 

14 . Substitution of new section for section 82, Act XXXI of 1950 .-- 
For section 52 of the principal Act , the following section shall be substi 
tuted , namely : -- 

" 52 . Power to exempt. - The Central Governinent may , by 
notification in the Official Gazette , declare that all or any of the 
provisions of this Act or of the rules made thereunder shall not apply , 
or shall be deemed never to have applied , or shall cease to apply , or 
shall apply only with such modifications or subject to such conditions , 
restrictions or limitations as may be specified in the notification , to 
or in relation to any class of persons or class of property . " 

18 . Amendment of section 56 , Act XXXI of 1950 . - In section 58 of 
the principal Act , 

(1) in sub -section (2),-- 

(a ) after clause (b ), the following clauge shall be inserted , 
namely : 

“ (bb ) the transfer by the Custodian of any case pend . 
ing before any officer subordinate to him or the withdrawal 
to himself for disposal of any case go pending or the exercise 
of any similar powers by the Custodian General in respect Of 
vases pending before any officer subordinate to him ; " , 

(b ) for clause (q), the following luuse shall be substituted , 
namely : 

" ( q ) the manner in which applications for the previous 
approval of the Custodian may be made under section 40 
and the matters which he eball take into account in grant 
ing such approval, And the nature of cases and the 
circumstances in which the Custodian may confirm or refuse 

to confirm a transfer under that section ; ; 
(2 ) in sub -section ( 3), 

(a ) the brackets, figure and words " ( 3 ) The State Govern 
ment may , by notification in the Official Gazetto , make rules 
providing for all or any of the following matters , namely : - " 
shall be omitted , and 

(0 ) clauses (a ), (b ), (c), (d ) and (e ) shall be relattered as 
clause (t), ( u ), (u ), (w ) and (r ) respectively . 
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STATEMENT OF OBJECTS AND REASONS 
The Bill is designed to incorporate in the Administration of Evacuee 
Property Act , 1950 ( XXXI of 1950 ), certain changes that are considered 
necessary on account of the changed ciroumstances since the legislation 
was originally enacted . Provisions relating to " intending evacuees " in 
the Act are no longer considered necessary and they are acordingly being 
deleted . C ertain difficultics which are being experienced by a section 
of the population in disposing of their property on account of the existing 

provisions of the Act are also sought to be removed by means of amend 
ments to sections 40 and 41 of the Act Opportunity has also been taken 

to incorporate certain other changes which are considered necessary in 
th , light of the experience of the working of the Act . 

AJIT PRASAD JAIN . 
New Delhi ; 
The 22nd July , 1952 . 


The following report of the Joint Committee on the Bill further in 
amend the Preventive Detention Act , 1950 , was presented to the ( 1 : 09 . 
of the People on 30th July , 1952 : 

Members of the Joint Committee 

House of the People 
Shri M . Ananthagayanam Ayyangar - Chairman , 
Shri Halaharyi Sitarama Reddy . 
Shri Balvantray Gopaljee Mehta . 
Shri Narendra P . Nathwani. 
Shri Ganesh Sadashiv Altekar. 
Shri Hari Vinayak Pataskar . 
Shri B . Shiva Rao. 
Shri A . M . Thomas . 
Pordit Algu Rai Shastri. 
Shri Venkatesh Narayan Tivary . 
Shri Tribhunn Narayan Singh . 
Shri Feroz Gandhi. 
Shri Narahar Vishnu Gadgil . 
Shri Kotha Raghuramaiah . 
Pandit Lakshmi Kanta Maitra . 
Shri Syed Ahmed . 
Shri A . K . Basu . 
Shri S . V . Ramaswamy. 
Shri Dev Kanta Borooah . 
Shri Jaipal Singh . 
Shri Jaswant Raj. 
Dr. Kailas Nath Katju , 
Fhri Hukam Singh . 
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Dr. A . Krishnaswami. 
Shri N . C . Chatterjee . 
Shri Sarangadhar Das . 
Shri K . A . Damodara Menon , 
Shri A . K , Gopalan , 
Shri Shankar Shantaram More . 
Dr. Panjabrao S . Deshmukh . 

Council of States 
Diwan Chuman Lal. 
Pandit Sitacharun Dube. 
Shri R . C . Gupta . 
Shri Bhalchandra Maheshwar Gupte. 
Shri K . S . Hegde . 
Shri Jaisukh Lal IIathi. 
Pandit Hirday Nath Kunzru . 
Shri P . $ . Rajagopal Naidu . 
Shri K . P . Madhavan Nair . 
Acharya Narendra Deva . 
Shri Osman Sobhani. 
Shri P". Sundarayya . 

Report of the Joint Committee 
The Joint Committee to which the Bill further to amend the Preventive 
Detention Act , 1950 , 11215 leterver have considered the Bill, and I now 
submit this their Report with the Bill as amended by the Committee Annex 
ed thereto . 

2 The procedure fullou ed by the Joint Committee in the consideration 
of the Bill was tro consider in the first instance the provisions contained 
in the several clauses of the anıending Bill and any further amendments 
directly arising out of such provisiong and thereafter to consider any further 
amendinents which may be proposed to the parent Act. 

8 . Upon the changes made in the Bill, the Joint Committee note as 
follows : 

( lauge 4 . — The words limiting the particulars to be furnished by the 
ollicer under sub - section ( 3 ) of section 3 to such particulary ng have a bear 
ing on the necessity for the order have been omitted so that the officer 
concerned would be required to furnish to the State Government all parti 
culars which in his opinion have a bearing on the matter. The Joint Com 
mittee have also reduced the period within which the approval of a State 
Government should be ohtuined from fifteen days to twelve days . 

Claude 6 . -- This new amendment is being inserted to ensure that the 
disclosure to the detenu of the grounds of the order is made mot later than 
five duys from the date of the detention . 

I Wuer 7 , — This is a new clause The Joint Committee feel that there 
should be a ( hairman for every Advisory Board who should be a person 
who is or has been a Juge of n Iligh Court and provision has been mado 
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Accordingly . It is also provided that in the case of a Part ( Stute , the 
Judge of the High Court of a Purt A or a Part 13 State muy be appointed 
(18 Chairmin with the improve of the State Government concerned . Inci. 
dontally , the polovico to Sub .section ( 2 ) of section A is being omitted as 
spent, 

Clause 8 (New ). — The Joint Committee have reduced the period within 
which A referencu to the divisory Board has to be inade from six weeks to 
thirty davg and late omitted clause ( A ) of sub -section ( 2 ) of section ng 
spent . This whole of section 8 has been re -drafted accordingly . 

C la u80 9 . — The further Amendments proposed uro consequential upon 
the amendments to sections 4 and 10 ( 1 ). 

Clause 10 . -- The Joint Committee think that the new section 12A muy 
be more appropriately numbered is section 11A , 

( lause 11. — The Joint ( omiuittee have completely rocast sub -section 
( 2 ) of section 13 so as to make it clear that A fresh detention order can be 
passed aguinst a person only on the basis of fresh facts arising after the 
date of the revocation or expiry of the lust detention order . 

4 . The Bill was published in Part II, Section 2 of the Gaxette of India 
dated the 19th July , 1952 , 

5 . The Committee think that the Bill has not been so altered as to re 
quire circulation , and they recommend thut it be passed als now amended , 


M . ANANTHASAYANAM AYYANGAR . 

Chairman of the Joint Committee , 


NEW DELHI; 
The 30th July , 1952 , 


Note 
Tho Preventive Detention ( Second Amendment) Bill 1952 has been 
most carefully examined in the Joint Soloot Committee with a double 
objective namely to see first of all whether the continuance of this extra 
ordinary piece of legislation is necessary and if so for what period , and in 
the second place what safeguards can be incorporated in order to avoid 
both hardship and injustice . 

Under British rule, during the leadership of Pandit Motilal Nehru , 
similar legislation was opposed by the Swarajya Party on the basis firstly 
that the foreign Government ruling our country had no sanotion of the 
people behind it and secondly it was , keeping the principles of non -violence 
as enunciated by Mahatma Gandhi, in view , the bounden duty of all of 
us to do whatover lay in our power by legitimate means to subvert the 
alien governmont ruling over us . 

Now it cannot be said today that the Government of the day or the 
various State Governments have no sanction behind them . These Govern 
ments are the creation of the peoples will , and therefore any attempt to 
subvert such Governments is no longer a patriotic duty as in the days 
before the achievement of independence, but on the contrary an act of 
treason and disloyalty to the nation . Further there are political groups 


o 
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active in the country which no longer believe in the creed of non -violence 
und wliuse duclared polioy appears to be to do whatever lies in their power 
to subvert the Peoples Governments established under the law of the laud . 

In such a case , therefore , it has become necessary however abhorrent 
and extraordinary the legislation may be , to prevent individuals and groups 
froin nouing in a mandler prejudiciul to the maintenance of law and order , 
or to the myintenance of Essential Supplies and Services required by the 
pution or to the continued existence of the Constitution adopted by the 
nation . It is necessary, of course , thut due safeguards should be adopted 
to see that the maximun protection is giveu to an individual against whom 
Action is taken . For this purpose it has been inade possible , if the personi 
bu desirus , for him to appear in person before the Advisory Board , and 
challenge the material put before him and argue his case . This is an 
important advance on the previous position . Further no longer will the 
Officer ordering the arrest be capable of holding back any relevant material 
from the Government whether favourable to the detenue or otherwise . 
sinic all such relevant inaterial which in his opinion bcars upon the matter 
must be placed before the Government concerned . Finally no longer will 
it be possible for a fresh order to issue against the detenue unless it is 
based on fresh material, 

In my opinion the working of this meubure should be carefully watched 
and the measure amended in the light of experience gained during the 
next tuelve inonths . 

D . CHAMAN LALL . 
New DELHI; 
The 30th July , 1952 . 

Minutes of Dissent 

I 
We are unable to assent to the majority Report of the Joint Select 
Committee as we are convinced that the refusal by the majority to amend 
any section or any part of the Principal Act (Act No . IV of 1950 ) is a 
grave mistake and is bound to create unfavourable impression in the 
country . All lovers of liberty and upholders of rule of law will regret 
that detention without trial and without the essential attributes of a fair 
hearing is to be continued in Free India . 

2 . When the Prime Minister responded to the appeal of the Opposition , 
he announced in the House of the People that tho Select Committee 
should go thoroughly not only into the Bill but also into the principal 
Act . 

3 . Accordingly instructions were given by the House to the Select 
Committee on the basis of Sardar Hukam Singh s suggestion that the 
Select Committee should consider all amendments open to those sections 
of the principal Act of 1950 which were not sought to be amended by the 
prosent Bill sponsored by the Home Minister . 

4 . We regret to say that we are disappointed . We expected that the 
Committee would approach the consideration of the entire measure with 
an open mind and would permit modification of the nucb criticised and 
retrogade features of the principal Act . But not onc of the amendments 
suggested by the Members of the Opposition to the principal Act was 
accepted . We should record that even the sober and reasoned recom 
mendations of the All- India Civil Liberties Council with regard to affording 
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full information to the detenju , providing facilities for legal assistance , 
calling of evidence and the modification of section 3 of the principul statute 
as to " prejudicial" acts 60 as to make impossible the use of the Act as 
against political parties were all turned down by the Committee. 

5 . We pressed hard that at least in peace time the preventive detention : 
low in Iudiu should not be more drastic than what the analogous law was 
in England during war time. Surely it is not too much to ask that Indie 
should today puy at least us inuch respect to preserve liberty in peace time 
AS England did iu war. We put forward suggestions that the power of 
detentiou should not be left to the unfettered discretion of an executive 
or police officer, but should be consigned to the satisfaction of a responsible 
member of the Cabinet , vix , the Home Mlin ster 88 was plovilei in Rogu 
lation 18B of the Defence of the Realm Regulation , 1989 . But we regret 
to any that the majority turned down this proposal, 

. 0 . We made our position clear on the floor of the House that we did 
not accept the principle of the Bill and were not committed to anything . 
We were , however , prepared to consider the desirubility of extending the 
Preventive Detention Act with suitable amendments , provided the Honour 
able the Home Minister gave us facts and figures to justify the continuance 
of this measure which is repugnant to the principles of democracy and 
the fundamental postulates of justice . We regret to say that we got no 
facts and figures . We were supplied by the Honourable Minister with a 
statement showing tho number of persons relenseil on the advice of the 
Advisory Boards and the number of detentions upheld by the said Boards 
and the number of releases ordered by the Government suo motu luring 
the period from 22nd February 1951 to 31st May 1952 . During this periok 
the Advisory Boards ordered the relcase of 241 detenus. The Advisory 
Boards upheld the detention of 9206 porsons. Out of this the Government 
ordered the released suv motu of 1889 persons. Thus 1319 persons were 
kept under detention at the end of the said period The very fact that 
about 30 por cent . of the persons ordered to be detained were released by 
the Idri4ory Boarily in spite of the unsatisfactori procedure unil Ink of 
opportunity of fair hearing , shows that the principal Act deserved drastic 
amendment so as to eliminate the possibility of innocent persons being 
deprived of their liberty on the inero information of informers on whoso 
report the executive or the police officers have to take action under 
Section 3 of the Preventive Dotention Act . 

7. The principal points on which we should draw the attention of the 
Parliament and should recommend that suitable modifications or 
Amendments of the lit and the Bill should be offerted are as follows : -- - 

( 1) Legal Airl . -- The three essentials for a proper functioning of an 
investigating body or tribunal are ( n ) that full information concerning the 
facts and circumstances In whloh the detenu bas been ordered to be 
detained hould be made available to him ; (b ) that the detenu should be 
allowed to appear in person or by legal practitioner of his choice to j ut 
forward his dofcnch , and (c ) that he he allowed to call evidence and 
cross- oxamine witnesses . 

None of these pre -requisites of a fair and free enquiry are provided by 
the Preventive Detention Act as suught to be amended by the present 
Bill AIL IMC 40 conditions were antisfied to an apprecinble extent under 
the procelure adopted by the ldvisory ( immittee in England , 
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We recognise that the prohibition of personal attendance has been 
Telusord but the ban ou legal assistance is still maintained . It is holly 
unsustainable and should be removed . 

We cannot possibly subscribe to the Amazing doctrine propounded 
that the detenus can put up their lefence properly before the Advisory 
Board which will be in etfoct & quasi -judicial tribunal. From our ex 
perience we note that for the majority of detenus it is not possible tu put 
thưir rases properly before the cout, and the Suſreire Court and ho 
High Courts had often to provide counsel to argue the casey amicus curiae . 
In England competent persons llavo poinleil out that the majority of the 
retenus arcu quite incapable of prasenting their own cases , In India 
having regard to the standard of literacy and the lack of training it is 
impossible for the dotenus to present their own cases hefore the Advisory 
Boanis Nr. . K . Allen in his well -known work on Law and Oiders 
states as follows : 
" Speaking from considerable cxperience of the oranimation of 

conscientious objectors , the present writor can say without 
hesitation that legal aid inay inake all the difference to that 
large class of persons who are inarticulate or discursive anl 
quite unable to present their onn cases ; anil this must be 80 
however eminent, experienced ( r sympathetic the 

w in..ng 
tribunal may be ." 
The English practice will be seen from the statements of responsible 
ministers in the British IIouse of Commons " The Advisory Committee 
have before them all the evidence which is in the possession of the 
Secretary of State . But the Advisory Commuitter call in 2016 person who , 
in their opinion , may be able to Asiat in vlucilating the matter with 
which trio Committee have to deal " . — Home Secretary ( October, 31, 1981 ) 
" Witnesses can be called , and are called in many of these cases 
Home Secretary ( July 23 , 1941). 

( 2 ) Composition of the Advisory Board .- - We pressed for the 
amer: 

dent of the Act so that the Advisory Board shall consist of A 
sitting Julge of the Iligh Court who shal] he the Chairman of tho said 
Board But Aven this roominendation Wag not Amortos And A Person 
who is A Judge or hal heen & Jutge of a High Court is going to le 
appointed as Chairman of the Board 

( 3 ) Fainily Allowance. We pressed very Atrongly for the gront of 
famil : allowance to the latenus . It is the brrest minimum justice whish 
the State depriving a person of liberty merely on suspicion can render 
to him . Detenus have been setnined without trial and kopt behind the 
prison bars for months and vears and it is only fair that such allowance 
should be paid to the members of their families who are dependent on 
hinı for their subsistence. Even under Regulation III of 1818 family 
allowance was provided . There was good real of criticism when leading 
members of tho Congress were detained under Preventive Detention 
statutes or regulations and adequate family allowances were not giantou . 
Our national Government should not imitate the practice of the imperia 
list rulers . 

( 1) Operation and potent of the Act. - We put forward amendmonta 
suggesting that the Art should he extended only to such areas as would 
l equire the application of the Act. Such & drastic statute need not 
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apply to the whole of India and if my particular area or State wants 
auch drastic powers for dealing with an emergency then it should be 
supplied to that State and that area . Even this suggestion was turned 
down , 

(5 ) Restriction of the scope of prejudicial acts . - We wanted that the 
Tere vague e pression public order ” which is a term of widest amplitudo 
should be deleted . This will eliininate the pos -ibility of abuse of the 
statute. We alyn desired the deletion of the relations with foreign , 
powurd because this may be used as a handle tor checking justibnhle 
criticiuin of India s policy towards certain foreign Statos . But our 
muggestions were negatived . 

(6 ) Plaring of material before the Advisory Buard .---We carnently 
pressed an Amendment so that all inaterials Available to the Government 
should be placed before the Advisory Bonrd and the saine should also be 
marle aluilahlı also to the detenu so that the person who hau licen 
deprived of his liberty should have a fair chance of proving his inuo 
cenuc . The withholding of inforination considered hy tho detriping 
Authority against the public interest to discluse the same is 11known 
in any country. The Chief Justice of the Bombay High Court in one 
onse depreinted the way grounds itere furnished to the detenus : 

" In all the matters which have come up before 18 , we have 
bern distressed to find how vague and unatisfactory the grounds ura 
which the detaining authority furnishes to the ctenu ; and we are 
compelled to say that in alınost every case we have felt that the 
grounds could have heen ampler and fuller without any detriment to 

public interest." 

8 . We consider the following amendments to the principal Art AS 
incorporating the essential safeguards against the possible abuso of the 
statute : 

Seution 1 . - Short Title , crtent and duration . - Sub -section ( 2) : The 
Act should not be mudo applicable to the whole of India all at once . It 
should be applied to such States or parts or areas which in the opinion of 
the Central Government require having regard to the special conditions 
prevniling therein the application of such an extruordinary measure. 

Sub -section (3 ) : The duration of the Act should in no case oxtend 
beyond one year from the 1st October 1952 and the Parliament must have 
ull opportunity of reviewing this whole position in the country next year , 
to dariile whether rcally any emergency exists to justify the prolongation 
of this measure . 

Section 3 . - Power to make ordets detaining arrtain person9. - We 
Sugest that this section should be substantially altered to restrict the 
Hop of possible abuse and to curtail the nnbit of n ver of the executive 
or the police officers concerned to order detention . 

le quggest the deletion of the words " the relations of India willr 
foreign powers " in item (i) of sub -clause (a ) of sub -section (i) of section 


We also suggest the deletion of the words or the maintenance of 
public order " in item (ii) of suh -rlausc (A ) of sub-section ( 1) of section 
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We propose the substitution of the following sub -section in place of 
present sub -section ( 2 ) : -- 


( 2 ) The power conſerved by sub -section ( 1 ) of section 3 shall lo 
exercised by the Minister for Home Affairs of the Central Government or 
by the Ame Minister of a State Government or , in a State where 
there is no ministry , by an officer of the State Governinent specially 
Authorised in that behalt ; 


of the start or, in a sernment up 


Provided that the Minister passing an order of detention has reagun 
uble causo to believe that the person against whom the said order is 
going to be pussed has been recently concernel in acts prejudicial to 
matters mentioned in sub -clausc s (i), ( ii ) and (iii ) of claume (R ) of sub 
section ( 1 ) aforesaid or in the preparation or instigation of such acts abil 
by rensou thereof it is necessary to exercise control over him ." 

Section 4 . - -Power to regulate place and condition of detention . - In 
clause (a ) we propose the insertion of " family allowance after the word 
" maintenance " . 

Section 7 .-- - Grounds of detontion to be disclosed to persons affected 
hy the order. 

Wo suggest the deletion of suh -section (2). 


It is not fair to keep back any relevant facts from the detenu . Other 
wise , the right to make representation to the Advisory Board will be 
rendered ineffective or nugatory . 

Section 8 . - Constitution of Advisory Boards . -- We propose that the 
section should be alterod as follows : 

For ynh -section (2 ) of section 8, the following shall be substituted 
namely : 
1 . " (2 ) Every guch Board shall consist of 

(a ) A Judge of a High Court who shall be the Chairman çif the 
said Boerd ; and 


or are qualified 


to be 


(b ) Two other persons who have been 
appointed as Judges of the High Court ." 


B . After sub -scction (2 ) of Section 8 add : 


" (8 ) The Junge of the High Court who shall act as Chairman of 
the Board ag aforesaid shall be appointed by the Chief Justice of the 
High Court concerned and the other persons shall be appointeyl hy 
the Central Government or the State Government as the case may 


he. " 


Section 9 , - - Reference to Advisory Boards. - In section - after the 
words " the grounds on which the order has been made add " and all 
the materials in tho possession of the said Government on which the 
order of detention has been marle. 

Nothing should be kept back from the Irvisory Board . 


- 


- 


- 
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Seotion 10 . - - Procedure of Advisory Boarde, 

We strongly recommend that the detenu should not only be given a 
chance of appearance before the Advisory. Board but he should in all 
cases be given the right to have his case represented by a lawyer, 

9. We also recommend thut the detenu and his lawyer shall be per 
Knitted to call evidence and to cross - examine witnessos . 

N . C . CHITTERJEE 
SARANGADHIR DAS 

$ S . MORE 
JASWANT RAJ MEHTA 
A . KRISHNASWAMI 

HUKAM SINGH 
NEW DELETI ; 
The 30th July , 1952 . 


wir is in there is a clear, war time metullowed 
th 


We are generally in agreement with the minute of dissent signed by 
Whri N . ( . Chatterji, Shri 8 . S . More and other colleagues . We wish , 
11c \ over , to make the following supplementary observations on this 
important matter : 
( 1 ) We are opposed to the underlying principles of the itzending 

Bill as it is repugnant to the right of freedom and inviola 
bility of the individual guaranteed to all citizens of the state. 
Tiedom of person is a valuable right cherished by all 
frendoin -loving persons, and every emocrutic and progres 
sive constitut on ensures the personal liberty of the subjoct . 
In Britin und the U . S . A . liberty of person is restricted or 
withheld only when an emergency has been declared . Pre 
ventiva Tetention in these trio countries has been authorised 
only when war is imminent or hostilit es lave actually brokeu 
out i.e ., only when there is a clear thrcat to national security . 
In these countries it is alwuys a Wur time mensure . In 
fortunately our constitution has more or less followed the 
retrogrado Government of India Act, 1995 , Anil therefore in 
those Articles of the Coustitution which deal with funila 
mental rights , has tried to restrict and limit them at the 

some time, 
( 2 ) The Previelititr Detentiou Act is a peace time measure in the 

life of the Act is sought to be extended for another two years 
although there bus been admittedly 11 inurked improvement 

in the situation . 
( 3 ) One of the object ves of the Act is also the suppression of the 

goondas and black -marketeers . But the ordinary law of the 
land should be enough to meet the menace of these classes . 
The existing law could be made more stringent and 
drastio . Nobody has ever heurt of a preventive detention 
act being enacted to meet such u menace . With the excep 
tion of one or two states , the position of law and order is 
quite normal and there is no interference on any appreciable 
Scale with the supplies of commodities which are essential 
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for the life of the cominunity . In Britain an Emergency 
Powers Act was passed in 1920 to secure commodities which 
ure essentinl for the life of the community . In order that 
the Act should be put into upurntion it Who necessary that 
Ilis Mujesty shoull issue a proclamation of emergency . The 
proclamation remained in force for a month only. Reguln 
tions that were trained in purstence of the Act provided for 
trials by courts of summary jursidiction mud the maxiinum 
sentence awarded was thrce months only . It is therefore 
evident that nt least in this matter the Government are not 
guided by wholesonic British practice and precedent and 
aro enacting ui obnoxious ineusure which , without sufficient 
cuuse and justification constitutes ou undue interference with 

personal liberty of the subject. 
( 1 ) It is also significant that some of the safeguards which were 

considered essentinl in Britain and the U . S . A . in the interest 
of personal liberty of the subject oren in war time are not 
being provided in the present Bill for the protection of the 
detenu even when it is a peure time measure . It is not 
enough that the Government should advise the detenue of 
" Lac specific grounds for his detention , but should also give 
him notice of such further fucts presented to the Advisory 
Board . The detenu should also be given sufficient oppor 
tunity to prepare his delenea , and if he feels it is necessary 
that he should be allowed to consult a counsel of his choice 
in the proprnt on illucl defence of his case , ho should be 
permitted to do so . The detenu should also have the right 
to produce witnesses and submit auch documentary evidence 
88 may be considered relevant to his defence . The American 
Emergency Detention Act however goes much further. It 
is the Attorney General who issues the warrunt ; the person 
arrested is brought before a preliminary hearing officer , who 
is to igne a detention order if he finds that probable cause 
for detention exists . The focused is given opportunity to 
consult counsel, ullowed to present evidence in his own be 
half and permitted to cross -examine his accusers . There is 
only one except on and it is that the Attorney Grnerul is 
not required to furnish information the rovelation of which 
would disclose the identity of the informant . If it is not 
in public interest thot n certian fact he disclosed , we do not 
insist that such a fact be furnished to the detenu , hut all 
other materinl incts which are supplied to the Advisory Board 
should be given to the detenu without disclosing the source 
of information . In the U . S . A , there his to be also a Deten 
tion Review Board which reviews the detention order passed 
by the preliminnry hearing officer and in such a case the 
Attorney General must supply to the detenu ull particulars 
including the identity of informants, subject of course to the 
national security proviso . The detenu has also got the right 
to seek a judicial review of an order of the Board confirming 

detention , 
( 5 ) The prevent Bill , however, does 1101 take sufficient care to pro 

tect the rights of the citizen Ag Against the State . It is 
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eminently desirable that iñoreased protection should be pro 
vided to the individual specially when the situation is not 
abnormal and is continuously improving instead of deterio 
rating. In the absence of such safeguards the danger is that 
innocent persons may be deprived of their personal liberty 
and at the same time be left without any substantial relief 
against the officers who are responsible for their arrest and 

detention , 
(6 ) Again it is stated in the Bill that the maximum period of deten 

tion shall be twelve months from the date on which the order 
of detention has been confirmed . The maximum perjod 
within which the Advisory Board may submit ita report to 
the appropriate Government is ten weeks and some more 
time will elapae before the confirmation takes place . It is , 
therefore , recommended that the maximum period shall be 
counted from the date of arrest and not from the late of 
confirination of the detention order and shall not exceed B 

months. 
17 The Government has been given the right to issue 4 fresh order 

of arrest and detention against the wame person after release, 
on the basis of fresh facts and in view of this additional 
power it is quite unnecessary to keep & sperson in detention 

for a very long period . 
(8 ) In our opinion the life of the Act shall not be extended beyond 
one year. 

NARENDRA DEVA 
SARANGADHAR DAS 
K . A . DAMODARA MENON 


NEW DELHI, 
The 80th July , 1952. 


III 


vertel 
de horolighet 
tizepo 
five show at und such as the 


use throughout dministration. ty trial is a 


We the undersigned are forced to submit this note of dissent from the 
majority report, to thy Parliament on the Preventive Detention Bill 
referred to the Joint Select Committee. 

We do hold that the very principle of detention without trial is abhor . 
rent to the canons of civiliged democratic administration . Yet , Detention 
Arra have been a regular feature throughout the Congress Adıninistration , 
for the last five years . Thousands of citizens are put under detention , 
sorne for more than 3 or 4 years , during the last five years . The Govern) 
ment is not satisfied with the ample powers provided to it under Criminal 
Procedure Code , Indian Penal Code, Criminal Law Act and such other 
meugures . It has become the habit of the Government to bypass the 
Courts and resort to Preventive Detention . AB such when for the first 
time, this black Act comes before the elected Parliament, for a further 
leage of life . it is only proper that the representatives of the people must 
be very reluctant to agree to such a measure unless there are sufficient 
grounds for enacting such an Aot . 


4 nerem ple powers Pro Law Act and bypass the 
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We do hold that the situation in India does not warrant any extension 
of the Preventivc Detentior. Act . There is no internal disturbance worth 
mentioning, nor the situation is such that it can be remotely said that 
there is a threat to the security of India or any part of it or even to the 
maintenance of public order and maintenance of eggential supplies And 
services . Ordinary demands of the people for radical agrarian reforms, 
for living wage and security of jobs , for food and shelter , instead of 
being tackled by measures that would be beneficial to the vast masse 
of the Indian preople . Are being met hy the repressive measures and by 
l esorting to l reventive Detention . The only conclusion tliat can be 
Iliawn , is that the Government is arming itself with this power of deten 
tion to preserve and safeguard the landlord and big monopoly interests 
in the country and lo suppress the peoples genuine interests . 

In the Joint Select Committee, we have moved amendments to restrict 
the scope and duratior, of this Black Preventive Detention Art and also 
Amendments that would have afforded some protection to the detenu from 
the tender mercies of the Governmontal machinery, but none of these have 
been accepted . 

Preventive Detention only in Emergenoy 

1 . We do hold that the Preventive Deteption Act should corne into 
force only when the President of Indian Republic proclaims an emergency 
under Article 1:52 of the Constitution in whole of India or any part of it , 
as he muy by notification declare from time to time. 

Even a modest amendment that the Preventive Detention At must be 
applied only when the Government declares Any area a disturbed area was 
not acceptable to the majority which only goes to show that the Govern 
ment instead of relying on ordinary process of law , wants to coutinue its 
polioy of relying on Preventive Detention , 

Not satisfaction of the Officer but sufficient proof must exist for deton . 


tion . 


2 . To prevent the abuse of Preventive Detention Act , we suggested that 
there should be sufficient proofs in the hands of the Government that the 
person concerned is going to commit overt acts , before it can pass i deten 
tion order . 

The majority refused to accept this . They held mere satisfaction of 
the Officer concerned as sufficient. Thoy even rejected another merd 
ment that the detention order must be passed only if the officer concerned 
is satisfied on the basis of reasonable evidence in his posgesgion . Their 
whole Anxiety is , not to allow , this arbitrary detention from being ques 
tioned by the Courts of the Land . When the Government is given powers 
to detain a person on certain grounds , it is but proper that the Courts be 
empowere / to look into the matter whether the grounds adduced by the 
Government are sufficient to detain a person . This is not deburring the 
Government from detaining persons without trial but once these powers 
are granted the right of Courts to look into the grounds of detention , is 
only # safeguard to see that the Government does not misuse those 
powers . 

Grounds of detention : 

3. The grounds for which detention can be ordered should be sufficiently 
grave and as such that they cannot be dealt with under the ordinary laws 
of the land . Yet our amendments to omit as grounds of detention the 
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maintenance of public order , or the maintenance of essential supplies and 
services wore rejected . It is a well known fact that Provontive Detention 
was extensively used to throttle public agitation for redressal of genuine 
grievances wder the plea of maintenance of public order . Similarly 
MANY a Trade Unionist were arrested and detained only because they 
were organising workers and get their grievancos removed (redressed ) or 
leading workir luga strike struggles , The Government s ples hols 
always been thut they are interfering with the maintennice of essentiul 
supplies and services . Under the head of essential services , every con 
ceivable branch of working class has been brought. 

That is why we celo hold that the Preventive Detention Act should not 
be applicable for the Hu -ralled maintenance of Public Order or for this 
so -called rnaintenance of Ossential supplies and services. These can bu 
governeil by ordinary process of law , 

Anything prejudicial to the relationg of India with foreign powers is in 
lound for Preventive Detention in the present Act. It is too sweoping A 
power in the land of the Government . Any sustained criticism or cout: 
nued agitation exposing the policies in its relations with the Government s 
of foreign pow + 16 Oſ exposure of foreign powers doings in our country 
could be brought under the mischief of this Act . The majority refugell 
to onut this from the grounds of detention , 

TV ho is authorised to detain ? 

4 . The Art provides that even District Magistrates and Commissioners 
of Poliru ara autlirised to order detention . Detention itself is an evil 
Hct . And when th power is given to any District Magistrute , it becomes 
much more dangolo118 . There is nothing in the Aut which enables i 
detenue to gue tho nffiials who maliciously detain persons. Our amand 
ment to the effect has been rejected . We are opposed to clothing the 
District Magistrates with this power of detention , and make detention 
an cusy thing. Let the order of detention be pugged under the signature 
of the Minister in charge of the port -folio and not any District Magistrate 
or any Office Secretary of the respective Government . 

The Magistrate is merely asked to supply the detenues with grounds of 
detention , as soon as possiblo, not later than five days after arrest to enable 
him to makt representation to the Government. If there is muterial 
already enough ani the basis of which the Magistrate concerned is satisfiet 
that the detention in that particular case is necessary, what makos it 
impossible for hira to supply these grounds and particulars to the detenues 
forthwith or within 24 hours , 80 us to enable the detenue sufficient tiine 
to make his representations before the Government before it passes the 
confirmation order : 

The Magistrate is asked to send all other particulars , as in his opinion 
have a hearing on the matter " . Why should the Magistrato be left the 
right to choose what the particulars Are that have hearing on the nitter " 
We do holel that all particulars having a beuring on the matter be sila 
initted to the appropriato Government. The time before which the 
appropriate government should pass the Order of confirmation call well be 
reduced to ten days instead of twelve daye. 

Preventivo Detention should not be made punitive detention : 

Ő . A person is not tried . He is detained at the more antisfaction of 
an officer. He has been denied the protection of the Courts . Every man 
should be presumed innoceut till he is convicted through the due procesz 
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of law , is given the go -by . Yet a detenue is treated as a criminal, la 
many & provinou he is given the rutions given for convicted persons, forced 
to work like an ordinary colivict, humiliated and bandeuffed and roped , 
the persons whom be can interview are to be agreed to by the police and 
in many a case his nearest relatives are denied interviews, Newspapers and 
books are restricted or cven totally denied . They are given as a privilege 
and not as a right of detenue. Paying of family AllowAlle is not obligatory 
on the Government and thousands of letenue families aro left to starvo 
The detenue is far renoved from liis usund place of l estilence to another 
corner of the Stato . They can even be removed from one province to 
another . This makes it in possible for his family people to come and Series 
hini , 

We hold that the Parliamnont must enact rules fixing the conditions 
of detention , place and amenities to the detenues . It inust lay down that 
a dutenue s fainily must be paid an allowance for the period of detention . 
In fact a detere must be allowed all the rights which a citizen outsido 
the jail gates enjoy except for the confinement to prevent him from doing 
things which the government claim to be prejudicial, 

6 . We do hold that non - cumpliance to ubes a detention order should 
not be considered as an offence , when you are not prepared to bring persons 
to trial in the courts of law the case of the Government is to be decmorl 
As hopeless and tho person concerned is to be presumed is innocent of 
crime. As such , he is not bound to obey an illegal order . And not 
complying with an illegal odor can never be a crime. But the Gover 
ment wants it to be treated as an offence and propione to continento th : 
property of the poisoni coucerned , thus starving the family for no criniu 
of them . This savours of nothing but thut of theory of hostages or that 
story of lamb and the wolf, 

We do hold thut neither hir property be confiscated nur he be tried 
for the so - called crinie of not complying with the notification to surrender 
himself to detention , Eren our uincudment that the sentence should not 
exceed three months or A fine not exceeding Rs . 250 is also rejected by 
the majority in the Committee . 

The Composition and Authority of Advisory Boards : 

7. When proper Courts are not allowed to prove into the Government s 
orders of detention , the Advisory Boards at least must be enabled to go 
through the cases properly . 

(a ) Our suggestich that Advisory Boards must consist only of High 
Court Judges is rejected . Our contention is that retired High Court 
Judges or those who art qualified to be appointed as High Court Judges 
are open to abuse and to other influences because they may expect pro 
motions or other jobs from the Government. 

(b ) Our suggcation that Advisory Boards be furnished with all the 
particulars concorning the case referred to it , is rejected , on the ground 
that the Advisory Board can ask for further material and the Government 
is bound to give it . Why should the Government wait till the Advisory 
Board demands and wasto the time of the Board and keep the detenue 
remain in jail longer ? 

Pro ) Our suggestion that whatever material was placed before the 
Advisory Board be made available to the detenue was also rejected . We 
consider it highly objectionable that certain material to be placed before 
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the Advisory Board on the basis of which it is influenced , while the 
detenu cannot disabuso the minds of members of the Advisory Board of 
these allegations levolled against him by challonging the varacity of these 
allegations . 

(d ) Our suggestion that the detenù be allowed to have tho right to be 
l epresentod by a lawyer before the Advisory Board was also rejected . 
There were thousands of cases where the detenus could not by themselves 
represent their cases. And it will be only proper that he be given the help 
he requires. 

Similarly , our suggestion that the detenu be given the opportunity to 
produce evidence to rebut the allegations levelled against him is rejocted . 

The argument of tho majority is that thon it becomes a trial held in 
camera instead of Open trial. Secret trials are bad enough . But even 
to deny it is much worse . Further , how could it hecome a trial in camera , 
when the evidence Act and the ordinary laws are not applied , but only the 
detenu is allowed to produce informally that evidence to rebut allegatio :19 
levelled against hinı. 

When the Government wants to detain a person for a period of 1.5 
months, it is but just that he be enabled to represent his case and rebut 
the allegations with evidonoe before the Advisory Board , at least informally 
und in camera . 

( e ) Our suggestion that the Advisory Board should submit its report 
within 2 months of the date of detention or within & month of the matter 
being referred to it is rejectod . 

( f) Our suggestion that the Advisory Board should review the caso after 
a period of threo months after its last report is also rejected . 

We could understand the Government s reluctance to allow any evidenre 
being adduced or its refusal for periodical review , if the period of deten 
tion is limited to 6 months, i.o ., 8 months more than it is entitled to detain 
a person , under the Constitution , without referring to an Advisory Board . 
But when it wants to keep the detenu for a period of 15 months , it is but 
proper that it allows his ca50 for detention be reviewed every three months 
by the Advisory Board and allow the detenu to produce evidence against 
the allegation levellcd . 

The Maximum Poriod of Detention : 

8 . (a ) We do hold that no person should bo detained for more than three 
months under any couditions , if the object of the Government is only to 
prevont hini fron doing any overt Act prejudicial to the Governinent 
eto ... By that time the Government can bring him to trial before the 
Courts of the land . If it cannot, then it must release hiun . 

An amendment that the maximum period of detention should not 
uxceed six months was also rejected by the majority in the Committee . 

(b ) Another amendnient that the period be calculated froin the date of 
detention and not from the confirmation date after the Advisory Board 
Report, even that was rejected. By rejecting this amendment, the 
maximum period of detention is made 15 months . Why does the Governa 
ment quibble with the words ? Why does it not openly say that the 
maximum period of detention is 15 months from the date of detention and 
not 12 months ? 
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(o ) For those who are already in detention even though they might have 
been already in detention for more than 2 or 8 years, they still have to 
rot in detention till 1st April , 1959 . All our efforts to persuade the 
Minjstor concerned and the majority in the Committee to accept our bigges 
tion to release the detenus who have been in detention for more than 
year was of no avail . Our amendment to reduce that torm to lat 
January, 1908 at least, is equally rejected . 


01 . 


9 . We hold that the period of two years imprisonment prescribed in the 
Act for a detenue on parole for failure of surrendering is too high . When 
the period of detention itself is fifteen months, to prescribe two years for a 
detenue who has to serve most probably another six months looks fantastio . 
It need not in any case be more than what is prescribed for a person who 
fails to surrender when called to do so after the detention order is served , 

The right of the Parliament to review the working of the Aot: 

10). An amendment was moved that every six months the Government 
must place before the Parliament specifying the number of detenues , 
classifying the grounds on which they are detainod , i. o . , under which sub 
section of Section III, 1 (a ). What was the decision of the Advisory Board 
on such detentions. 

This was rejected on the grounds tbat it was waste of time of the Parlia 
ment to go into these matters too often . The same argument was advanced 
to reject an amendment restricting the life of the Act till December , 1968 . 
This is strange and dangerous argument . We do feel that the Parliament 
must demand the six monthly report on the working of the Proventive 
Detention Act . 

11. (a ) We do hold that the Preventive Detention Act must not be 
Arplicable to members of the Parliament and members of State Legislatures . 
This violates the immunity of Peoples Representatives . The Governinent 
should not be allowed to detain without prior gunction of the Parliament or 
State Legislature . This is the practice in France , and in a number of other 
courtries. This is necessary in our country too . 

(b ) Another suggestion that was put forth that members of Parliament 
or of State Legislatures even if they are detained , must be allowed facilities 
to attend the sessions of the l arliament or State Legislatures was also 
rejected . 

(o ) Similarly , another umendment, that the Legislature or Parliament 
shall inquire into the propriety of the detention order served on a Parlia 
ment member was also rejected . 

This will only undermine the faith of the people in the Parliament, if 
they see that their representutivos cun be arrested without trial and 
detained , 

12 . We hold that in no case this Black Act should be on the Statute 
Book beyond the 31st December, 1958 . 

OONCLUSION : We hold that this Black Act of Preventive Detention 
is not only not necessary , but dangerous to the Democratic life of our 
people . We recommend thut the Bill be dropped or in case the Govern 
ment persists , it must be modified on the lines suggested above. 
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If the Government persists , and is not prepared even to modify it on 
the lines suggested above the only conclusion that will be drawn by the 
wider sections of our people in that Government unable to solve the 
agrarian probleni, unable to feed and shelter our people , unable to find 
finployment and guarantee a living wage to our workers , unable to re 
habilitate millions of rofugees, wants to regort to rule by Preventive 
Detention , 

There cannot be a democratic life or administration with a Democle s 
Sword of Preventive Detention hanging over the head of the people and of 
tho democratic parties. 

P . SUNDARAYYA , 
A . K GOPALAN . 


NEW DELHI, 
The 30th July , 1952 . 


IV 


The Preventive Detention Act which came into force in February , 1950 , 
has been on the Statute Book for about 2 years In view of the serious 
ness of depriving a person of his freedom without trial both the Act and 
the arending Bill brought forward last year by the Government to improve 
it in certain respects were subjected to a great deal of criticism in the 
l rovisional Parliament. It was , therefore , necessary that the Government 
in order to assure Parliainent thut tho powers conferred by the Act on the 
ruxecutive wero not being misused should have asked the Chairmen of the 
Advisory Boards of some of those states where it has been largely used to 
appear before the Select Committee to give information about the manner 
in which the Act was being used and the Boards were functioning . It is 
very regrettable that Government gave no thought to this important ques 
tion before the Select Committee met . It was suggested in the Select 
Gommittee that some of the Chairmen of the Boards referred to above 
should be invited to meet the Committee but the suggestion was un 
fortunately turned down by the Committee . The Committee , therefore , dis 
Cushed the Bill without any accurate information of the working of the Act. 

The most important amendments considered by the Committee related 
to the extension of the lifo of the Act and its scope and the facilities given 
to the detenue to meet the charges against him . But with one exception 
All the amendments were rejected by the Committee. 


The Preventive Detention Act when passed in 1950 was to be in force 
for a year only . It was continued for a year more by the amending act 
prosed in 1951 . As this law is of an exceptional character it is necessary 
that the position should be reviewed every year so that the Act may not 
remain in force for a day longer than is necessary. For this reason I do not 
agree with the proposal in the Bill that the Act should continue till the 31st 
December, 1954 , 

Section 3 of the Act allows the authorities to detain a person if they 
are satisfied that it is necessary to do so " with a view to preventing him 
from acting in any manner prejudicial to the Defence of India , the relations 
of India with foreign powers or the security of India " . It seems to me 
highly undesirable to use this power to detain a person because of his 
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oriticism of Inrlian foreign policy . Even though it may be quite unfair it 
is for better to place the correct facts hefore the public than to deal with the 
unijustifiable criticism in this way 


Tho Bill gives the detenu the right which he did not previously enjoy 
LC appear in person before the Advisory Board . This amendment is 
satisfactory so far as it goes but it inay pot be sufficient to enable him to 
represent his case properly to the Board . The procedure followed in 
Englund during the last war under the Emergency Powers (Defence) Act 
Tas much fairer to the detenu than the procedure laid down in our Pre 
ventive Detention Act . The well -known Regulation 18B which authorised 
the detention of certain categories of persons without trial laid down that 
the Chairman of an Advisory Committee should inform the detenu of the 
grounds of detention and " furnish him with such particulars as are in the 
opinion of the Chairman sufficient to enable him to present his cabe " . 
Apart from this the detenu could be allowed to have the assistance of a 
lawyer in preparing his reply . The Home Secretary stated in the House of 
Commons on the 28th January , 1948 that the general practive would be to 
allow British subjects detained under this Regulation to have consultations 
with their legal advisers out of the hearing of an officer. The detenu could 
also b ; allowed to call witnesses . I am strongly of the opinion that the 
facilities that were allow od to the detenu in England during the war should 
be allowed to him in India in peace time. 

II. N . KUNZRU . 
New Delhi, 
The 90th July , 1952 . 


(AS AMENDND BY THE JOINT COMMITTED ) 
(Wordy videlined or underlined indicate the amendments suggestod by 
the Joint Committee ; asterisks indicate the omissions ). 

Bill No. 84 OF 1962 
A Bill further to amenii then Prevention Detention Act, 1950 . 


Be it enacted by Parliament as follows : 

1. Short title and commencemont. - (1 ) This Act may be called the 
Preventive Detention (Second Amendment) Act , 1952 . 


( 2 ) It shall come into force on such date as the Central Government 
may , by notification in the Official Gazette , appoint. 


2 . Amendment of section 1 , Act IV of 1950 – In sub - section ( 3 ) of section 
1 of the Preventive Detention Act , 1950 (hor - in - fter refered to as the 
principal Act ), for the words and figures “ 1st day of October , 1962" 
the words and figures 31st day of December, 1951" shall be substituted . 


3 . Amendment of section 2 , Act IV of 1950 . - In eoction ? of tho 
principal Act, in clause (a ), for the words “ Chief Commissioner the words 
" Lieutenant-Governor or , as the case may be , the Chioſ Cominigsioner " 
shall be gibstituted . 
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4 . Amendment of section 3 , Act IV of 1950 . — In section 3 of the princi. 
pal Act, - - 

( ) in sub -section ( 3), for the words " have a bearing on the neces 
sity for the order " , the following words shall be substituted , namely : -- 


“ have a boaring on the matter , and no such order made after 
the commencement of the Preventive Detention (Second Amend 
ment) Act , 1952 , shull remain in force for more than twelve days 
after the making thoreof unless in the meantime it hus been 
approved by tho State Government. ; 

( ii ) after sub -section ( 3 ), the following sub -section shall be in 
serted , namely : 


" (4 ) Wlien any order is made or approved by the Stuto 
Government under this section , the State Government shall, as 
soon as may bo , report the fact to the Central Government 
together with the groundy on which the order has been made and 
such other particulars as in the opinion of the State Governinent 
have a bearing on the necessity for the order . " 


5 . Amendment of section 6 , Act IV of 1950. Section 6 of the principal 
Act shall be re - unibered as sub - section ( 1 ) thereof, and after that sub -sectio2 
as so re-numbered , the following sub - section shall be inserted , namely : 


“ ( 3 ) Notwithstanding anything contained in the Code of Criminal 
Procedure , 1898 (Act V of 1898 ), every offence under clause (b ) of 
Bub -section (1) shall be cognizable. " 

6 . Amendment of section 7, Act IV of 1980. - In sub -section (1) of 
section 7 of the lirincipal Act , for the words " 119 soon as may be " , the words 

uş soon as may be , but not later than five (lays from the dnte of detention 
shall be substituted . 


7 . Amendment of section 8 , Act IV of 1950 . -- In section 8 of the princi. 
pal Act, - 

(u ) in sub -section ( 3), the proviso shall be omitted ; 

(b ) ufter sub- section (? ), the following sub -section shall be ingert . 
ed , namely : 


" ( 3 ) The appropriate Governmont shall appoint one of the 
members of the Advisory Board who is or has been a Sudge of a 
Iligh Court, to hu its ( hairinan , and in the case of a l art ( State 
the appointment to the Advisory Board, of any person who is 
Judge of the High Court of a Part A State or w Part B State shall 
be with the previous typinval of the State Government concerned : 


Provided that nothing in this sub -section shall affect the 
power of any Advisory Board constituted before tho commence 
mont of the I roventive Detention (Second Amendment) Act , 1962 , 
to dispose of any reference under section 9 pending before it at 
guch commencement . 


= 


= 
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8 . Substitution of new section for section 9 , Act IV of 1950 . - . For sec 
tion 9 of the principal Act, the following section shall be substituted , 
namely : 


" 9 . Reference to Advisory Boards . In overy case where a duten 
tion order has been made under this Act , the appropriate Government 
shall, within thirty days from the dute of dotention under the order , 
placo before the Advisory Board coustituied by it under section 8 the 
grounds on which the order has been maile and thu representation , if 
Any , made by the person affected by the order , and in case where the 
order has been ryledu by nn « fficer, also the report by such officer under 
sub - section ( 3 ) of section 3 . " 


* 


* 


section 10 


9 . Amendment of section 10 , Act IV of 1950 .- - In * 
of the principal Act, 


( a ) in sub -scction ( 1) 


(i) for the worly if in any particular case it considers it 
essential" , thc words " jt in any particular cuge it considers it 
essential so to do or if the person concerned desires to be heard " 
shall be gubstituted ; 


(ii) for the words from the date specified in sub - sootion ( 2 ) 
of suction 9 " the words from the date of detentiall " shall be 
substituted ; 


(b ) in Hub -section (3 ), the words to attend in person or shall be 
omitted , and for thc words “ logul representative " the words, " legal 
practitioner " shall be substituted . 


10 . Insertion of new section 11A in Act IV of 1950 . --- Aftor section 11 
of the principal Act, the following section shall be inserted , namely : -- 


" 11A . Maximum period of detention , - ( 1) The maximum period 
for which any person muy he detained in pursuance of any detention 
order which bas been confirmed under section 11 shall be twelve 
Inonths from the date on which the said order bus been so confirmed . 


a ) Notwithstanding anything contuined in sub -section (1 ), every 
detention order which has been confirmed under section 11 before the 
commencemont of the Preventive Detention ( Second Amendment) Act, 
1952 , shall , unless a shorter period is specified in the order, continue 
to remain in force intil the 1st day of April, 1959 , or until the ex 
piration of twelve months from the date on which it was confirmed 
under section 11 , whichever period of detention expires later. 


(3 ) The provisions of sub -section (2) shall have effect notwith 
standing anything to the contrary contained in section 3 of the 
Proventive Detention (Amendment) Act, 1952 (XXXIV of 1952), but 
nothing contained in this section shall affect the power of the appro 
priate Government to revokc or modify the detention order at any 
earlier time. 
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11, Amendment of section 13 , Act IV of 1980 . — I or sub -section ( ) of 
section 19 of the principal Act, the following sub -section shall be substitut 
ed , namely : 

" (2 ) The revocation or expiry of a detention order shall not bar 
the making of a fresh detention order under section 3 aguinst the sama 
person in any cage where fresh facts have arisen after the date of 
revocation or expiry on which the Central Government or a State 
Government or an officer , as the case may be, is satisfied that such 
an order should be made ," 


M . N KAUL , 

Soorotary . 
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